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NOTE TO THE ATTENTION OF THE MEMBERS OF THE
EUROPEAN SUSTAINABLE SHIPPING FORUM

Subject: Commission's views on the discharge of scrubber wash water and the
updated table summarising the position of Member States on the
acceptability of discharges of scrubber wash water - Agenda item 6.C
ESSF of 26/1/2016

Following the requests made by several members of the European Sustainable Shipping
Forum (ESSF) during its meeting of 16 June 2015, this note sets out the views of the
Commission on the application of the provisions of the Sulphur Directive (SD) and the
Water Framework Directive (WFD).

Annexed to this note is the updated table summarizing the positions of Member States
(and Norway) bordering the EU Sulphur Emission Control Areas (SECAS) regarding the
acceptability of discharges of wash-water from Exhaust Gas Cleaning Systems (EGCYS)
in relation to the provisions of the SD and the WFD.

The contents of this note and the attached table have also been shared with the members
of the '‘Committee on the Implementation on the Sulphur Directive' and the Members of
Working Group Chemicals under the '"Common Implementation Strategy for the Water
Framework Directive'. This note does not create requirements other than those in the said
Directives and is not a binding interpretation of any provision in the SD or WFD, which
is the prerogative of the European Court of Justice.

The SD permits the use of scrubbers under the conditions specified by the IMO as a
possible means of compliance with the 0,10% sulphur in fuel requirement that entered
into force on 1 January 2015 for ships operating in the EU SECASs and for ships at berth
in all Union ports.

At the same time, the recitals of the 2012 amendment of the SD and the associated
Impact Assessment make it clear that the use of scrubbers needs to be compatible with
the EU's broader environmental protection objectives, notably those in relation to the
protection of the marine ecosystem and that their use should not lead to a transfer of the
pollution problem from air to water. Hence, the use of scrubbers in EU waters, including
the discharge of wash water, must not hamper any EU coastal state from complying with
the binding obligations set in the WFD. This was also the main conclusion of the
document submitted by the Commission to the Water and Marine Directors at their

Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIE - Tel. +32 22991111
Office: BU-9 04/21 - Tel. direct line +32 229-80210 roel.hoenders@ec.europa.eu




meeting in November 2014, and of the Commissions' statement at the ESSF on 16 June
2015.

The Commission believes that at this stage it is still uncertain to what extent the
discharge of scrubber wash-water would jeopardize compliance with the WFD
obligations. However, there seems increasing evidence from recent studies and analyses
of wash-water samples of existing scrubbers that the wash-water contains poly-aromatic
hydrocarbons (PAH) and heavy metals (e.g. vanadium, zinc, cadmium, lead and nickel)
in potentially larger quantities than initially thought. In this context it should also be
recognized that the IMO Exhaust Gas Cleaning System Guidelines do not contain any
detailed discharge requirements as regards suspended particulate matter, including heavy
metals and ash, rather a general obligation 'to minimize' these pollutants

For the moment the Commission's role is primarily aimed at ensuring that Member States
properly assess all possible risks which could affect the obligations set out in the WFD,
including the discharge of scrubber wash-water. Those obligations, in particular to
achieve good ecological and chemical status, require meeting the so-called environmental
quality standardsl and the standards for the river basin specific pollutants. They also
require non-deterioration of water status, and the progressive reduction and, for some
pollutants, phasing out, of emissions to the water environment.

In line with the rather local (river-basin specific) implementation of the WFD, national
authorities are best placed to determine how they can meet the WFD obligations. At the
same time, this approach also implies that the possible risk the discharge of scrubber
wash-water could pose to achieving the WFD status objectives may vary across the EU
depending on the already existing pressures or the sensitivity of certain areas such as
estuaries, fjords, bays or ports.

Despite the efforts to collect information (notably through the ESSF) that could support
an evidence-based approach to assessing the potential risks of the discharge of scrubber
wash-water, it seems that more time is needed to gather enough data for a consensus.

Meanwhile, the Commission will review to what extent Member States are considering
the discharge of scrubber wash-water and possible associated risks in their inventories of
emissions, discharges and losses, their updated River Basin Management Plans and their
‘programmes of measures'. Furthermore, the Commission believes that while the number
of existing ships currently equipped with scrubbers is not likely to substantially affect the
achievement of the status objectives of the WFD, the likely future increase in the number
of ships equipped with scrubbers in view of the entry-into-force of the 2020 0,5%
sulphur cap, their possible concentration in certain sensitive sea areas (e.g. ports and
estuaries) and the cumulative effect of the wash-water discharge, do require a
precautionary approach which should be considered in the forward looking parts of the
River Basin Management Plans and 'programmes of measures'.

To determine the possible risks properly more data are needed, and all involved parties
should support this process. The Commission has already actively engaged in dialogue
with the Member States and industry, but for the sake of legal certainty especially in
view of future investments, all involved stakeholders should speed-up the process of
collecting more sampling data and sharing the results of local studies. The first results of
a sampling exercise (involving eight ships) were only presented in the ESSF Subgroup
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on Exhaust Gas Cleaning Systems in September (see also the ESSF Plenary document
'6b"). Its results are currently being analysed by its members.

The Joint Research Centre (JRC) has been asked by DG Environment to draw up an
initial scoping report on the potential impact of EGCS on the water quality in
SECAs. The purpose of this work is to identify whether, and where, problems could
occur in achieving Good Environmental Status as defined in the Marine Strategy
Framework Directive. If it finds potential problems (e.g. in certain hot spots) it will
attempt to identify the necessary modelling work in order to fully determine those
problems. The JRC has completed a literature review and is currently preparing for a
limited modelling exercise in order to fulfil these tasks. A report is expected for April
2016.

The Commission is aware of the on-going research and development programmes aiming
at the reduction of air pollution from ships, beyond current legislation, and has also
understood that certain technological developments could considerably limit the presence
of particles in the wash-water. The Commission would welcome new installations to
consider those possibilities to reduce the impact of the abatement technology on the
aquatic environment.

The Commission is looking forward to continue the cooperation with the ESSF on this
matter and calls on all experts to share any relevant findings.

Requests to the Plenary:

e To take note of the Commission's views on the application of the provisions of
the Sulphur Directive and the Water Framework Directive on the discharge of
scrubber wash water;

e To take note of the updated table on position of EU Member States bordering the
EU SECA on EGCS/scrubber wash water discharges — presenting the most recent
state of play in reply to requests for clarity;

e To endorse further cooperation in the ESSF, notably by extending the discussion
to non-SECA EU Member States and by sharing the findings of any relevant
national/local studies.

Annex |: Position of EU Member States bordering the EU SECA on EGCS/scrubber
wash water discharges as per Directive 1999/32/EC ("Sulphur Directive” - SD) and
Directive 2000/60/EC ("Water Framework Directive” - WFD) - Summary of reporting by
Member States in September 2015

Annex Il: Statement of the Commission at the meeting of the Water and Marine
Directors in November 2014.
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Position of EU Member States bordering the EU SECA on EGCS/scrubber wash water discharges as per Directive 1999/32/EC

("Sulphur Directive" - SD) and Directive 2000/60/EC ("Water Framework Directive" - WFD)

Summary of reporting by Member States in September 2015 (information in this table may have changed since then)

MS

EGCS discharge
allowed when
complying with
IMO Guidelines +
Annex | and Il of
SD, subject to
conditions below
and in the next
column

Local rules and other
conditions including the
meeting of WFD objectives

Additional WFD/MSFD

considerations, including how, if

EGCS discharges are allowed,

obligations will be met as regards

chemical status, river basin

specific pollutants and the phase-

out of emissions of priority
hazardous substances

Additional studies
needed

Discussion between
authorities still on-
going

Other comments

BE

. only in coastal
and open
seawaters (off the
limit of the base

line)

e Discharge in coastal and
open seawaters is only
allowed if does not imperil
WFD objectives.

e Discharge from ships is not
allowed in ports or inland
waters.

It should be noted that
according to the law on
protection of surface waters,
a permitting system is in force
for land-based installations
with appropriate procedures
for obtaining a permit (and
taxation depending on the
amount of pollution).*

e To date, no data indicating that
discharges in coastal and open
seawaters should be forbidden

Studies show a very quick
dilution of discharge without
effects on the environment at
sea. In the case the contrary
should be proved, rules might
become more strict and
discharge could be forbidden
to protect the marine
environment.

e Important to
have enough
data on the
composition,
concentration
and volumes of
wash water to
estimate the
effects on the
environment
with
confidence, and
to be able to set
the conditions
to allow
discharge from
ships, should
that be
estimated as
feasible.

%}

From February 2015,
discussions are
ongoing between all
relevant national and
regional authorities in
order to achieve a
coordinated position
and to implement this
position in an
appropriate way. So
far we didn’t come to
final conclusions, but
when discussing this
complex issue,
following concerns
popped up:

The importance to
have enough data (see
left);

Every port is unique
(closed/open docks,
amount of ships, type
of ships, amount of
ships with
scrubbers,...) and a
common approach
might be hard to find;
The absence of
harmonized rules in
Europe might distort
the market for ports
(ports with more
stringent regulations

Competencies shared between maritime and environmental
administrations and federal and regional authorities. Common
position aimed at.

The federal government is competent for the SD directive and
the part of the WFD covering open sea waters and coastal
waters below the base line. Regional governments are
competent for ports, inland waters and coastal waters above
the base line.

In relation to the environmental aspects, the positions of the
federal and regional administrations are different inasmuch as
the situation of inland and sea waters is different. Dilution
plays a larger role in sea waters than in inland waters, which
allows for a more flexible position for the federal
environmental administration considering discharge of
washwater from scrubbers.

* Additional information of 14 January 2016:

The full title of the applicable legislation is: "Wet van 26 maart
1971 op de bescherming van de oppervlaktewateren tegen
verontreiniging (Vlaams Gewest), as amended."
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("Sulphur Directive" - SD) and Directive 2000/60/EC ("Water Framework Directive" - WFD)
Summary of reporting by Member States in September 2015 (information in this table may have changed since then)

EGCS discharge Local rules and other Additional WFD/MSFD Additional studies | Discussion between Other comments
allowed when conditions including the considerations, including how, if needed authorities still on-

complying with meeting of WFD objectives EGCS discharges are allowed, going

IMO Guidelines + obligations will be met as regards

Annex | and Il of chemical status, river basin

SD, subject to specific pollutants and the phase-

conditions below out of emissions of priority

and in the next hazardous substances

column

might lose traffic to
other ports without
prohibitions);

Can grandfathering be
allowed and under
what conditions?
There is a considerable
risk that land-based
installations get
stricter conditions
(from implementation
of the WFD) than the
conditions that are set
for ships (in the case
the discharge should
be allowed). How can
we set similar rules for
ships as for land-
based industry? Can
they be compared
(concentrations, loads,
frequency of
discharges,...)? Does it
make sense to treat
them equally and how
can we treat them on
an equal basis?

For the maritime
industry a clear
position on what is
allowed is very
important.
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("Sulphur Directive" - SD) and Directive 2000/60/EC ("Water Framework Directive" - WFD)
Summary of reporting by Member States in September 2015 (information in this table may have changed since then)

MS EGCS discharge Local rules and other Additional WFD/MSFD Additional studies | Discussion between Other comments
allowed when conditions including the considerations, including how, if needed authorities still on-
complying with meeting of WFD objectives EGCS discharges are allowed, going
IMO Guidelines + obligations will be met as regards
Annex | and Il of chemical status, river basin
SD, subject to specific pollutants and the phase-
conditions below out of emissions of priority
and in the next hazardous substances
column
DK « M e Discharges must not e In order to ensure that ® Sce |eft The position on discharge of wash water has been discussed
o Additional prevent the objectives of discharge from scrubbers will between the involved authorities: Environment, maritime and
mn of the WFD not lead to deterioration of the transport (responsible for the regulation of ports). Based on an
m!! affected waters or prevent the assessment from 2012" we do not see any reason to expect
2016: waters to obtain the objectives measurable effects of scrubbers on the parts of Danish waters
At present, no of the WFD, we will follow up covered by the WFD. Against this background, we do not
additional on the development in the use envisage further regulation of the discharge from scrubbers to
restrictions  of of scrubbers in Danish waters the marine environment as a consequence of the WFD at this
discharge are in and seek more knowledge on point in time.
place. the composition of wash 1 Assessment of possible impacts of scrubber water discharges
water. on the marine environment, Danish EPA 2012:
The Danish ® In case a demonstrated need http://www2.mst.dk/Udgiv/publications/2012/06/978-87-
Authorities  are arises in the future, the 92903-30-3.pdf
following the discharge of wash water may . . .
developments in be restricted in selected areas It is the view of Denmark, that in case Member States choose
order to ensure (i.e. ports) to comply with the to 'rest.rict the use of scrubl:?ers which comply with the IMO
that discharge objectives of the WFD. The guidelines, they should notify the EU-Commission and the IMO.
do not prevent process will be coordinated
the objectives of between the relevant
the WFD. See authorities (environment,
also column to maritime and transport).
the right. Possible restrictions should
seek not to punish early
movers.
EE Final answer still e Ports can set rules for It does not make real sense if to M This topicis under | Discharging of scrubber wash water into surface water should

awaited to clarify
apparent
contradiction.

themselves, but haven't
done yet.
BUT

® Our Water Act states that

purify sulphur from exhaust-
gas in order to achieve cleaner
air and then directly release
sulphur into surface water

discussion

be considered in the same way as discharging waste water into
surface water - it has to be treated to conform with the set
limit values of pollutants before discharging into surface water



http://www2.mst.dk/Udgiv/publications/2012/06/978-87-92903-30-3.pdf
http://www2.mst.dk/Udgiv/publications/2012/06/978-87-92903-30-3.pdf
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complying with meeting of WFD objectives EGCS discharges are allowed, going
IMO Guidelines + obligations will be met as regards
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SD, subject to specific pollutants and the phase-
conditions below out of emissions of priority
and in the next hazardous substances
column

discharging pollutants from | causing therefore water
ship into sea is prohibited. pollution.

FI ™M e Ports can set rules for
themselves, but haven’t
done yet.

FR ™M e Ports can set rules for e Studies are required to control e Studies are A meeting took place last summer in France on this topic,
themselves, but haven't the impact and ensure planned: any involving our services in charge of the implementation of the
done yet. compliance with the WFD. change may be MSFD and WFD for coastal waters and our service in charge of

e Port authorities can forbid based on their maritime transport. Following this meeting, a generic letter has
the entrance to the port of findings. been sent to all ship owners. The letter asks the ship owners for
any ship whose presence e See also last relevant information, in order to carry out a study of
could endanger human column. compliance with the environmental requirements.
health or environment.

e Ship owners, including
those planning to equip
their ships with scrubbers,
have been sent letters
regarding the regulations
they need to comply with,
including the MSFD and
WFD.

DE | M. Eezand e Inland Waterways: | e The national authorities have | e Further studies | ] One workshop has taken place so far, where national

coastal waters Discharge not allowed to decide whether the on the authorities and regional authorities have discussed the
(with proof that according to Convention on operation of scrubbers is likely environmental implications in the context of discharge of scrubber wash
IMO criteria are the collection, deposit and to affect the achievement of impacts of water. At the moment, the authorities responsible for the WFD
met). reception of waste WEFD objectives, especially the scrubber are in the process of consolidation of their position within the

produced during navigation
on the Rhine and Inland
Waterways (CDNI)*

For Ports that are not part
of an inland waterway the
relevant authorities can set
rules for themselves, but
not aware of any DE ports

obligation to prevent the
deterioration of water bodies
according to Article 4 WFD and
Article 1 MSFD and to take
appropriate measures. **

DE seeks for balanced
approaches via regular
information exchange among

washwater are
currently being
conducted. The
results will be
considered.

frame of the German Working Group on water issues of the
Federal States and the Federal Government (LAWA). Besides
WFD, DE considers related marine protection aspects in the
context of operation of scrubbers according to the MSFD and
its need to achieve a good environmental status of marine
waters, too, thus aiming at coherent policy approaches
including for community action between air quality and water
policies. Subsequently, the exchange of views between the
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MS

EGCS discharge
allowed when
complying with
IMO Guidelines +
Annex | and Il of
SD, subject to
conditions below
and in the next
column

Local rules and other
conditions including the
meeting of WFD objectives

Additional WFD/MSFD
considerations, including how, if
EGCS discharges are allowed,
obligations will be met as regards
chemical status, river basin
specific pollutants and the phase-
out of emissions of priority
hazardous substances

Additional studies
needed

Discussion between
authorities still on-
going

Other comments

that are planning to do so
yet. In its scope of
application, the regulations
of the Federal Water Act
(Wasserhaushaltsgesetz)
have to be applied.

We agree with the
information note for the
meeting of the Water- and
Marine Directors in
November 2014, according
to which WFD objectives
have to be met by the
national authorities.
Therefore, when applying
the provisions of the SD
which permit the use of
scrubbers under the
conditions specified by the
IMO, WFD obligations
remain applicable in
relation to water quality
and the progressive
reduction/phase-out of
pollutant emissions.

relevant air pollution and
water policies entities at all
policy levels — nationally within
the implementing structures,
at the EU within the different
WPs (e.g WG Chemicals) and
regionally  within HELCOM
MARITIME, where shipping
related Sulphur- and scrubber
wash water issues are at stake,
too. If the international
agreements (e.g. the IMO
Washwater Guidelines) should
prove to be not sufficient to
reach the objectives of
WFD/MSFD they should be
revised.

different authorities and actors is an ongoing task and includes
R&D (see left).

* Additional information of 15/1/2016: Article 1 (e) the CDNI
Convention defines ‘Other waste generated from the operation
of the vessel’ as ‘domestic waste water, domestic refuse,
cleansing slurry, slops and other special waste as defined in Part
C of the Implementing Regulation’. Part C of the Implementing
Regulation specifies in Article 8.01 (e) ‘Other special waste’ as
‘generated from the operation of the vessel other than oily and
greasy waste [...J'. Originating from the operation of the EGCS,
which is an essential part of the vessel’s operation, EGCS wash
water is ‘waste generated on board’ (Article 1 (a)). According to
Article 3 (1), the discharge of such waste is prohibited.

** Additional information of 15/1/2016: DE reaffirms its
efforts to assess all possible risks that could affect the
obligations set out in the WFD, including the discharge of
scrubber wash water. This refers especially to the aim of
achieving Good Environmental Status for all water bodies,
including coastal and marine waters, and a fundamental
prohibition of deterioration in the status of water bodies.
Furthermore, the provisions of the Directive on Priority
Substances must be complied with. The German government
has implemented these directives nationally or is working on
corresponding amendments.

In addition, the 'precautionary approach' of the WFD comprises
the possibility of reservations of authorizations based on the
Federal Water Act or bans, based on local regulations within
the scope of responsibility of ports, to be enforced.

The Federal Ministry for the Environment currently conducts an
enquiry, initiated within the framework of the LAWA, about
practical enforcement, monitoring and experience gained on
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MS EGCS discharge Local rules and other Additional WFD/MSFD Additional studies | Discussion between Other comments
allowed when conditions including the considerations, including how, if needed authorities still on-
complying with meeting of WFD objectives EGCS discharges are allowed, going
IMO Guidelines + obligations will be met as regards
Annex | and Il of chemical status, river basin
SD, subject to specific pollutants and the phase-
conditions below out of emissions of priority
and in the next hazardous substances
column
these questions at stake in the Federal States (‘Lander’) and
their ports. In any case, any concluding assessment regarding
the risks deriving from scrubber discharges is still premature, as
we are lacking data and surveys, yet. In order to react
adequately, being in line with the provisions of the
WFD, measures may need to be taken — as appropriate — at
any time once improved knowledge of impacts on water
management issues will be available.
LV ™ e In general, national ¢ Aneed for clear e There is not M piscussions on Interests of stakeholders should be taken into account as there

authorities are of the
position that open-loop
scrubber wash water
discharge should be
prohibited in Latvian
territorial waters and
ports.

procedure/conditions
regarding emissions from EGCS
of ships keeping in mind at
least two aspects:

v

according to Latvian
Regulations regarding
discharge of polluting
substances into water all
territory of Latvia is
specified as a highly
sensitive area, where
heightened
requirements for urban
wastewater treatment
apply

WEFD-related surface
water protection
measures, taking into
account purposes of the
Directive — to prevent
further deterioration of
waters as well as to
improve the aquatic
environment, inter alia,
through specific

sufficient
information on
the number of
vessels with
EGCS entering
Latvian ports
and their impact
on water quality
in specific ports
of Latvia.

improvements of
relevant national
regulations regarding
emissions from EGCS
will be continued.

are many vessels with open-loop scrubber systems installed
and approved.
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SD, subject to specific pollutants and the phase-
conditions below out of emissions of priority
and in the next hazardous substances
column

measures for the
progressive reduction of
discharges, emissions
and losses of priority
substances and the
cessation or phasing-out
of discharges, emissions
and losses of the priority
hazardous substances

LT | M e According to Port Rules e Lithuanian M This topic is under

and Conditions of Use experts are still discussion.

approved by the Ministry studying

of Transport and whether EGC

Communication discharges wash water

of polluted water are not discharges have

allowed in Port Water serious impacts

Area. on the marine
environment or
not. When
results will be
clear,
conclusions will
be provided.

NL | M o The use of scrubbers can have M Environment A preference expressed for hybrid scrubbers.

an impact on water quality. authorities are
o If it becomes clear from studies discussing the issue
that there are serious impacts with shipping
on water quality then it should colleagues
be looked at (and regulated) in
the context of the IMO
guidelines or SD
NO | ™M ® Ports can set rules for e WFD requirements must be Environment authorities have had contact with Norwegian

themselves, but haven’t
done yet.

met.

shipowners who say there is no problem with installing closed-
loop scrubbers
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PL ™M ® Ports and maritime offices ® At present Poland does not (There appears to be Most of ship owners, to meet the requirements of Directive
can set rules for have sufficient experiences in only one authority in 2012/33/EU, have chosen the option of use the fuels with
themselves, but havent the use and control of Poland responsible for | lower sulphur content.
done yet. installations for cleaning the discharge of

scrubber wash water
into surface waters
including port waters.)

exhaust gases.

e There are no disturbing signals
from the inspection bodies
responsible for control of ships
and monitoring of water

quality.
SE ™M ® Port can set rules for Pref?rence for closed loop or
themselves, but haven’t hybrid scrubbers.
done yet.
UK M* e Port can set rules for | e Given the limited number of | ¢ Meantime we * Additional information of 15 January 2016:
themselves, but not aware scrubbers that have been will seek
of any UK ports that are installed and the expected rate evidence on The UK position in Annex 1 remains unchanged.
planning to do so yet.* of their installation, in advance quality of
of a more definitive case under wastewater We consider that more work needs to be done to obtain and
WFD we can accept ship which would be analyse data from wash water discharges to justify any
scrubber wastewater discharged, deviation from the IMO guidelines on EGCS.
discharges into ports and noting that
harbours.* discharges  will We support the ongoing work in the ESSF EGCS sub-group and
in any case welcome the work that is being carrying out by The Joint
need to be Research Centre for this item. The outcome of these work
compliant with streams should provide more robust data which can be used to
IMO understand the consequences in relation to compliance with

regulation.* EU Water Framework Directive.
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INFORMATION NOTE FOR WATER AND MARINE DIRECTORS
ITALY, NOVEMBER 2014

Sulphur Directive! (SD) and scrubbers: implications for the Water
Framework Directive (WED) -

The Water and Marine Directors are invited to:
Take note of the information presented and inform relevant authorities accordingly.

The Issue

The amended SD requires that MS take measures to ensure that the sulphur content of marine fuels used
in SOx Emission Control Areas (SECASs) does not exceed 0.10% as from 1 January 2015.

However, the SD provides that MS should allow the application of alternative SOx emission abatement
techniques. One of these is the use of exhaust gas cleaning systems (EGCS), known as "scrubbers". In
a nutshell, this involves cleaning the exhaust with water and discharging the washwater either to the sea
(open loop scrubbers) or mostly to port facilities (closed loop scrubbers). The text of the SD requires that
scrubbers comply with an IMO standard® which sets certain minimum performance values for the
washwater.

In view of the impending deadline, a debate has arisen as to the effect of the SD provisions concerning
the use of scrubbers vis-a-vis WFD obligations. For example, some of the pollutants in the washwater are
polyaromatic hydrocarbons (PAHS), which are priority hazardous substances under the WFD.

The issue is also relevant to the Marine Strategy Framework Directive.®

Observations

The SD makes no reference to the WFD and vice versa. The two pursue different but complementary
objectives: one relates to reducing emissions of SOx, while the other inter alia relates to protecting and
improving the aquatic environment.

The WFD's objectives include the prevention of deterioration and the achievement of good chemical
status. To these ends, measures have to be taken to progressively reduce the emissions of priority
substances, and to phase out the emissions of priority hazardous substances.

The primary intention of the SD is to encourage the use of low-sulphur fuel in maritime transport and this
involves a considerable investment in new or retro-fitted engine technology by ship owners. The SD
permits the use of scrubbers as an alternative means of achieving its objective on SOx emissions.
However, the possibility of allowing the use of scrubbers does not prevail over Union legislation to
safeguard Europe's waters. In other words, the SD does not add a new exemption to the binding
environmental objectives of the WFD.

WEFD objectives have to be met by the national authorities. Therefore, when applying the provisions of the
SD which permit the use of scrubbers under the conditions specified by the IMO, WFD obligations remain
applicable in relation to water quality and the progressive reduction/phase-out of pollutant emissions. In
that context, the national authorities are best placed to determine whether the operation of scrubbers is
likely to affect the achievement of WFD objectives, and to take appropriate measures.”

From the available information, it appears that the majority of the SECA bordering MS have not yet
decided on possibly limiting the discharge of scrubber wash water beyond the IMO standard to ensure
compatibility with the WFD. This legal uncertainty may affect the use of already installed and approved
scrubbers, and possibly complicate future investment decisions of ship owners. Under the European
Sustainable Shipping Forum (ESSF)°, it was decided to collect more information about the exact
characteristics of the scrubber washwater from ship owners already using this abatement equipment on-
board. This should provide more information concerning the use of scrubbers vis-a-vis WFD obligations.

! Council Directive 1999/32/EC of 26 April 1999 relating to a reduction in the sulphur content of certain liquid fuels and
amending Directive 93/12/EEC, as |latest amended by Directive 2012/33/EU

2 Resolution MEPC.184(59) of 17/07/2009 http://www.imo.org/blast/blastDataHel per.asp?data_id=26469& filename=184(59).pdf
%In summary, the sulphuric acid in washwater contributes, like carbon dioxide, to ocean acidification. Increased acidification
(e.g. on busy shipping lanes, estuaries, ports and confined water bodies given the limited dilution and buffering capacity) may
hamper the effectiveness of measures taken to achieve Good Environmental Status by 2020.

4 In this respect, it is worth recalling recital (13) of the (original and consolidated) SD which explicitly allows MS to maintain or
introduce more stringent protective measures. This also mirrors Article 193 TFEU.

5 The group of experts on maritime transport sustainability set up by Commission Decision C(2013)5984 final of 24 September
2013.
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