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International Legal Framework on the 
Prevention of Vessel-Sourced Pollution

L IU  Nengye*

Abstract : T h i s  paper  exa mi ne s  the  in te rna t iona l  legal  f r a m e w o r k  of the  

p rev en t ion  of vessel - source m ar i ne  pol lut ion.  I t  p rov ides  an overv iew of cu r ­

ren t  in t e rnat iona l  f r a m ew o r k .  F i r s t - t h e  s t u d y  in t roduces  In te r na t ion a l  M a r i ­

t ime Organ iza t ion  ( I M O )  and  the  L a w  of the  Sea Conve n t ion  ( L O S C ) .  Sec­

o n d - i t  analyzes  the  r ela t ion b e t w e en  Conve n t ion s  adop t ed  un d er  the  auspices of 

the  I M O  ( I M O  C o nv e n t io ns )  and  the  LOSC .  T h i r d . i t  d iscusses  ma jo r  I M O  

Conve n t ion s  deal ing w i th  p r eve n t ion  of vessel - source pol lut ion.  F ina l ly ,  t his  

paper  ad dresses  cha l lenges  of the  in te rna t iona l  legal  f r a m ew or k .
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I . Introduction

N ow adays ? the protection of th e m arine environm ent is one of th e m ost  

im portant ecological issu es?n ex t to clim ate change effec ts and freshw ater scar­

city. H ow ever ? nearly 30 years after th e adoption of th e U nited  N ation s Con­

vention  on th e Law  of th e Sea (L O S C ) , ® th e sta te  of the w o rld ’s oceans con­
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t i nues  to deter iorate .  ® Global  c l ima te  change is also f u r th e r  exa ce rba t ing  ad ­

ver se  im pac t s  on coasta l  and  ocean e c o s y s t e m s , pa r t ly  caused by g reen house  

gas  ( G H G )  emiss ion  f ro m  shipping.

T h e  L O S C  d i s t ingu i shes  sources  of m ar i ne  po l lut ion  as l and-based  act ivi­

t i e s , d u m p i n g , v e s s e l s , sea-bed ac t iv i t i e s , act ivi t ies in the  a rea ,  and  those  f rom 

or t h r o u g h  the  a t m o sp he re .  M a r i t im e  t r a n s p o r t  is on ly  r e sponsib le  for  some  

12% of the  total .  H  o w e v e r . t h i s  pol lu t ion  o f t en  af fects  m o re  th a n  one single 

s ta te .  F u r t h e r m o r e , sh ipping is an act ivi ty  w i th  intens ive  com mu ni c a t io n  be ­

tw ee n  di f ferent  s t a t e s  and  individuals  and  is r egu la ted  by in te rna t iona l  conve n­

t ions  and the  U ni t e d  N a t io ns  Conven t ion  on the  L a w  of the  Sea ( L O S C ) .  E x ­

cept  L O S C , vessel - source  pol lu t ion  is ma in ly  go verned  by conven t ions  conc lu ­

ded un d er  the  auspices of the  I n te rn a t ion a l  M a r i t im e  Organ iza t ion  ( I M O  C on ­

ve n t ion s ) .  O n  the  in te rna t iona l  l e v e l , s t a nd ar d - s e t t i n g  ef for t s  to p r even t  ves ­

se l -source pol lu t ion  are ma in ly  focused on the  d ischarge and  emiss ion  s t a n d ­

a r d s , c o n s t r u c t i o n , des ign ,  e q u i pm en t  and  m a n n in g  ( C D E M  ) s t a nd ar d s  and 

Nav iga t iona l  s t a ndards .  ® T h e  I M O  has  e s t ab l i shed  a series  of c o n v e n t i o n s , in­

c luding the  In te rn a t ion a l  Conve n t ion  for  the  P re ven t i on  of Po l lu t ion  f rom 

S h i p s , 1973 , as modi f ied by the  P ro toc o l  of 1978 rel a t ing th e re to  ( M A R P O L ) ,  

the  I n te rn a t ion a l  Conve n t ion  for  the  Safe ty  of Life at  Sea ( S O L A S )  , the  I n t e r ­

nat iona l  Conven t ion  on the  Co n t ro l  of H a r m f u l  Ant i - foul ing  S y s te m s  on Ships  

( A n t i - F o u l i n g  C o n ve n t i on )  and the  In te r na t ion a l  Conven t ion  for  the  Con t ro l  

and  M a n a g e m e n t  of S h ip s ’ Bal last  W a te r  and S ed im e n t s  ( B W M  Conven t ion  ). 

In a d d i t i o n , t h e  Basel  Conve n t ion  on the  Con t ro l  of T r a n s b o u n d a r y  M o v e m e n t s  

of H az a r d o u s  W a s te s  and  the i r  Disposa l  (Basel  C o n ve n t i on )  r eg u la te s  haz a rd ­

ous  w as te s  carr ied by ships .

i.T> U n i te d  N a t io n s  C o n v e n t io n  on th e  L a w  of th e  Sea 2 0 th  A n n iv e r s a ry  (1 9 8 2  — 2 0 0 2 ) .  O-

ceans- .The  Sourc e  o f  L i f e  • p. 3 ,  a t  h t t p ; / / w w w .  un. o r g / D e p t s / l o s / c o n v e n t i o n  _ ag ree-  
m e n ts /c o n v e n t io n _ 2 0 y e a rs /o c e a n s s o u r c e o f l i f e .  p d f . l  M a y  2011.

© S h ip p in g  F a c t s , a t  h t t p ; / / w w w .  m ar isec .  o r g / s h i p p i n g f a c t s / e n v i r o n m e n t a l / s m a l l  — c o n t r i ­
b u t i o n — to  — overall  — m a r in e  — pollu t ion ,  p h p . 2  M a y  2011.

(.31 E rik  Jaap .  M o l e n a a r , Coasta l  S ta t e  J u r i s d i c t i o n  o ver  Vesse l-Source  P o l lu t io n  , H a g u e ; K lu -

w e r  L aw  I n t e r n a t i o n a l , 1998 , pp. 18-19.
© See  E r ik  Jaap .  M o l e n a a r . C oasta l  S ta te  J  u r is d ic t io n  o ver  Vesse l-Source  P o l lu t io n  - H a g u e :

K lu w e r  L a w  I n t e r n a t i o n a l . 1998 . pp. 21-25.
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Vesse l - source  pol lu t ion  can be e i ther  accidental  or  ope ra t iona l  pol lut ion.  ® 

A l t h o u g h  accidental  pol lu t ion  is the  m o s t  w e l l - kn o w n  due to several  oil t a n ke r  

spi l ls  ( T o r r e y  Canyon  ( 1967 ) , A m o c o  C a d i z  ( 1987 ) , E x x o t i  V a l d e z  C 1989.) - 

E r i k a  (1999 ) and P re s t i g e  ( 2 0 0 2 ) , it con t r ib u t es  a r ela t ive ly smal l  pa r t  to the  

to ta l  ma r ine  po l lu t ion  caused by vessels .  T h i s  pape r  focuses on the  in t e r n a t i on ­

al legal  f r a m e w o r k  of the  p reven t ion  of vessel - source  p o l l u t i o n , especial ly its 

f as t  d ev e l opm en t  and  cha l lenges  in the  last  decade.  It is also an a t t e m p t  at p r o ­

viding a b e t t e r  u n d er s t a n d i ng  of the  in te rna t iona l  legal  regime.

I . IMO and the Law of the Sea Convention

A.  International Marit i  me Organization

T h e  U n i t e d  N a t io n s  and  re l a ted in te rna t iona l  o rgan iza t ions  ha the  abi l i ty 

to inf luence the  in te rna t iona l  po l i cy-making  a g e n d a , a n d  to ini t iate o r  faci l i tate 

m a n y  of the  m o s t  i m p o r ta n t  l a w - m a k in g  deve lopm ents .  T h i s  is the  case for  

the  IM O .  T h e  ma in  pu rp os es  of the  I M O  are to provide a p la t f o rm  for  co-oper ­

at ion a m o n g  g o v e r n m e n t s  in the  field of go v e r n m e n ta l  r egu la t ion and  pract ices  

r el a t ed  to technical  m a t t e r s  of all k inds  af fect ing sh ipp ing  engaged  in in t e r n a ­

t ional  t r ade  ; to encourage  and faci l i tate the  general  adop t ion  of the  h ighes t  

p rac t i cable s t a nd ar d s  in m a t t e r s  conce rn ing m a r i t im e  s a f e t y , eff iciency of nav i­

ga t ion  and  p reven t ion  and con t ro l  of ma r ine  pol lu t ion  f ro m  ships .  Or iginal ly 

the  funct ions  of the  I M O  wer e  to be only “ consul ta t ive  and advi sory.  ” W i t h  

the  en t ry  into force of the  1982 a m e n d m e n t s  to the  Conven t ion  on the  I n t e r n a ­

t ional  M a r i t im e  Organ iza t ion  ( I M O  Conven t ion  ) ,  t he  I M O  can also pe r f o rm 

fu nc t ions  “ ass igned  to it by or  un de r  in t e rna t iona l  i n s t r u m e n t s  r e l a t ing  to m a r i ­

t ime m a t t e r s  and  the  effect  of sh ipp ing  on the  mar i ne  en v i ron m ent .  ” ® T h e  ex­

p ress ion “ c o m p e t e n t  in t e rnat iona l  o r gan iz a t i on ” in s ingu la r  in the  U n i t e d  N a ­

t ions  L a w  of the  Sea Conven t ion  ( L O S C )  appl ies  exc lus ively to the  I M O ,  bean­

ii) See  E r ik  Jaap .  M o l e n a a r , C oasta l  S ta te  J  u r is d ic t io n  o ver  Vesse l-Source  P o l lu t io n  . H a g u e :  

K lu w e r  L aw  I n t e r n a t i o n a l . 1998 . p. 20. M o le n a a r  d i s t in g u is h e s  v es se l - so u rce  p o l lu t ion  in to  
th r e e  t y p e s  : a c c id e n ta l . o p e ra t io n a l  and v es se l - so u rce  a i r  po l lu t ion .  H o w e v e r ,  th e  a u th o r  

believes t h a t  a i r  p o l lu t ion  is also e m i t te d  d u r in g  th e  o p e ra t io n  of a vesse l  and t h u s  shou ld  

be t r e a te d  as  ope ra t io n a l  p o l lu t ion  too. 

ár P a t r ic ia  Birnie and A lan  B o y le . In te r n a t io n a l  Lazo  a n d  T h e  E n v i r o n m e n t  . 2nd ed. . O x ­

ford : O x fo rd  U n iv e r s i ty  P r e s s ,2002  . p. 35.
(.3 ) A r t .  1 ( a) .C o n v e n t io n  on th e  In te rn a t io n a l  M a r i t im e  O rgan iza t ion ,  
ui A r t .  2 ( d )  of th e  I M O  C o nven tion .
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ing in m in d  the  globa l  m a n d a te  of the  Organ iza t ion  as a specialized agency  

wi th in  the  U ni t e d  N a t io ns  s y s t em  es tab l i shed  by the  I M O  Conven t ion .  ®

N o w a d a y s , t h e  I M O  has  six ma in  bodies  conce rned  wi th  the  adop t ion  or  

im p le m e n ta t io n  of convent ions .  T h e  A s s e m b l y  and Counci l  are the  ma in  o r ­

g a n s , a n d  co m m i t t ee s  involved are the  M a r i t im e  Safe ty  C o m m i t t e e  ( M S C ) . t h e  

Mar in e  E n v i r o n m e n t  P ro te c t ion  C o m m i t t e e  ( M E P C )  . th e  Lega l  C o m m i t t e e  and 

the  Faci l i t a t ion C om mi t t ee .  T h e  fo rma l  ses s ions of nego t i a t ing  co m m i t t e e s  in­

volve deba tes  and  d ec i s i on s , bu t  the  genera l  I M O  approach  is to e s t ab l ish  t r e a ­

t ies by consensus .  A f t e r  the  adop t ion  of a c o n v e n t i o n , s o m e t i m e s  it sti l l  t akes  

long t im e  to wai t  for  its en f o rcement .  Eac h  convent ion  has  to me e t  ce r t ain con­

di t ions  in o rde r  to come  into force.  In g e n e r a l , t he re  are var ious  c o n d i t i o n s , but  

the  tw o  ma in  issues are the  n u m b e r  of r at i f icat ions  and  the  r ep rese n ta t ive  of 

w o r l d ’s g r oss  tonnage .  T h e y  become m o re  s t r in ge n t  depend ing  on the  c o m ­

p lex i ty  of the  docu m ent .  -’T h e  I M O  has  improv ed  i ts p roce du res  over  the  year s  

to ensu re  th a t  changes  can be in t roduced m o re  qu ickly a f te r  the  adop t ion  of l e­

gal ly  b inding  in te rna t iona l  i n s t r u m e n t s , ma in ly  an ne xes  to convent ions .  On e  of 

the  m o s t  successful  of these  has  been the  p rocess  k n o w n  as “ taci t  ac ce p ta nce ” . 

It m e an s  th a t  the  body  which  ad op t s  the  a m e n d m e n t  to an a n n e x  by  a ma jo r i ty  

vote d e t e rm in es  the  s t a r t  of en fo rce me nt  and  the  t im e  wi th in  which  the  con­

t r ac t ing  par t ie s  have the  op p o r tu n i t y  to no ti fy the ir  r eject ion of the  a m e n d ­

me n t .  A decision t a k en  by ma jo r i ty  wil l  be b ind ing for  S t a t e s  t h a t  did no t  s u p ­

por t  the  de c i s i on , unless  th e y  expl ici t ly opt  out  w i th in  the  fo reseen  per iod.  In 

case th e re  are no ob ject ions the  a m e n d m e n t  is cons idered  accepted by the  pa r ­

ty. ® T h e  p rocedure  is so po pu l a r  th a t  it is i ncorpora ted  in m a n y  im p o r ta n t  

I M O  conven t ions  such as M A R P O L  and  S O L A S .

T h e  en fo rce me n t  of I M O  conven t ions  depends  on m e m b e r  States .  A cco rd ­

ing to the  L O S C  , the  S t a te s  shou ld  cont rol  and  se t  pena l t i es  for  ships  flying 

the i r  o w n  f lags or  of the ir  r egis t ry .  M o r e o v e r , po r t  S t a t e s  and  coasta l  S t a t e s  a l ­

so have ce r t ain po w ers  for  r egu la t ing  fore ign v e s s e l s , wh ich  will  be discussed

© I M O  L E G / M I S C / 6  .1 0  S e p te m b e r  2008 ■ Im p lica t io n s  of  th e  U n i te d  N a t io n s  C onv e n t io n  
on th e  L aw  of th e  Sea for  th e  In te rn a t io n a l  M a r i t im e  O r g a n iz a t i o n , a s t u d y  by th e  S e c re ­

ta r i a t  of th e  I M O  ,7 .

© N ich o la s  G aske l l  ■ Decis ion M a k in g  and th e  Legal  C o m m i t t e e  of th e  In te rn a t io n a l  M a r i t im e  

O r g a n iz a t io n , In te r n a t io n a l  J o u r n a l  o f  M a r i n e  a n d  C oas ta l  L a w .  vol. 1 8 . 2 0 0 3 .  p. 186.

© Z. O y a  O z c a y i r . I M O  C o n v e n t io n s  : T h e  T a c i t  C o n s e n t  P ro c e d u re  and S o m e  R e c e n t  E x a m ­
p le s .  J o u r n a l  o j  I n te r n a t io n a l  M a r i t i  m e  L a t e . v o l .  1 0 . 2 0 0 4 . p. 205.

© I M O  L E G X II  /  8 A n n e x  I I . 8.
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below.

B. The L a w  o f  the Sea Convention

Called by T o m m y  K o h , P re s id en t  of the  T h i r d  U ni t e d  N a t io ns  Conference 

on the  L a w  of the  S e a - a s  “ A C on s t i tu t i on  for  the  O c e a n s - ” the  L O S C  was  

signed on 10 D ec em b e r  1982 and enforced on 28 Ju ly  1996. T h e  reg ime for  

p r eve n t i ng  vessel - source  pol lu t ion  is ap t ly  descr ibed  in the  P a r t  XII  of L O S C  as 

“ Pro te c t ion  and P re se r va t ion  of the  Ma r ine  E n v i r o n m e n t - ” P a r t  II “ Ter r i to r i a l  

Sea and  Con t i g uo u s  Z o n e ” and  P a r t  V  “ Exc lusive E con om ic  Z o n e . ” In the  

L O S C  - legis lat ive o r  en fo rce me nt  jur i sdic t ion  th a t  a S ta t e  has  in r espec t  of a 

pa r t i cu la r  vessel  var ies depend ing  on w h e t h e r  it is a f lag-  coas ta l  or  por t  

Sta te .  T h e  L O S C  al located S ta te  ju r isdic t ion  a m o n g  flag? coastal  and  p o r t  

S t a t e s ? t h u s  c rea ted  a jur i sd ic t ional  r eg im e  and  a sa fe ty ne t  for  t h e  p reven t ion  

of vesse l - source  po l lut ion.  T h e  ju r isdic t iona l  r eg im e  a t t e m p t s  to  balance th e  

in te res t s  of f lag S ta te s  in a s y s t e m  w hi ch  sa fe gua rd s  t h e  f r e edo m of nav igat ion 

and  is g loba l ly  un ifo rm.  I t  also t a k e s  into accou n t  t h e  in te res t s  of  coasta l  

S ta t e s  w hi ch  can exe rci se  ju r isdic t ion  for  t h e  p r o tec t ion  and  p r ese rva t ion  of  th e  

m a r i n e  env i r o nm en t .  ® I t  ref lec ts  a ca reful ly  balanced  c o m p ro m is e  b e t we en  

S ta te s  w i t h  m a r i t i m e  in te res t s  and  S ta t e s  w i t h  coas ta l  in t eres ts .  ®

T h e  f lag S t a t e s ’ d u t y  to  exerc i se  ef fect ive p resc r ip t ive  and  en f o r c e m e n t  j u ­

® See http : / / w w w .un .org /D epts/los/con ven tion _agreem ents/convention_h istorica l_p er-  
spective. htm #  Historical % 20Perspective » 3 May 2011.

© Robin Rolf Churchill and Alan Vaughan Low e y The L a w  o f  the Sea »3rd ed. »Manchester: 
M anchester U niversity Press » 1999 » p. 344. Flag State is the State whose nationality a par­
ticular vessel has. LOSC does not define “port” or “coastal” State. According to Church­
ill and Lowe »coastal State is the State in one of whose maritime zones a particular vessel 
lies?port State is the State in one of whose ports a particular vessel lies. However» M o­
lenaar thinks that account should not only be taken of the type of enforcement (in-port or 
at sea) »but also the locus of the violation and the type of standard subject to enforcement. 
W hat should nevertheless be clear is that port or coastal State jurisdiction always implies 
jurisdiction over foreign vessels. See Erik Jaap. M olenaar, C oastal S ta te  J  urisd iction  over 
Vessel-Source P ollu tion  » Hague : Kluwer Law International » 1998 »pp. 92-93.

® See Erik Jaap. Molenaar ̂ Coastal S ta te J  urisdiction  over Vessel-Source P ollu tion  »Hague: 
Kluwer Law International » 1998 » p. 135.

© See Robin Rolf Churchill and Alan Vaughan Lowe»TAe L a w  o f  the Sea  »3rd ed. » Man­
chester : M anchester University Press» 1999 » p. 346.

http://www.un.org/Depts/los/convention_agreements/convention_historical_per-
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r isdic t ion over  its ships  is laid dow n in general  t e r m s  in Ar t .  94 C l ) .  A c ­

cording to Ar t .  211 of L O S C - f l a g  S t a te s  are r equi red  to enact  legis la t ion th a t  

“ shal l  at  l east  have the  sam e  effect  a s ” t h a t  of genera l ly  accepted  in te rna t iona l  

rules  and s t a ndards .  In te r na t ion a l  s t a n d a r d s  th e re fo re  on ly  fo rm  a m i n i m u m  

t h r es ho l d  for  legis lat ive ju r isdic t ion  of f lag States .  W h e n  it comes  to en fo rce ­

m e n t  j u r i s d ic t i o n , Ar t .  217 provides  th a t  f lag S t a te s  m u s t  enforce viola t ions  of 

pol lu t ion  l aws  app lying  to the ir  sh ips  w h er ev e r  co m mi t t ed .  M o r e o v e r ,  unde r  

Art .  228 ,  if t he  f lag S ta te  ins t i tu t e  its ow n  p r o c e e d in g , any coasta l  S ta t e  shall  

su sp e n d  its p roceedings  to impose  pena l t i es  w i th  r espect  to any  viola t ion of ap ­

pl icable l aws  and regu la t ions  or  in t e rna t iona l  rules  and  s t a n d ar ds  r e la t ed  to the  

p r e v e n t i o n , r educ t ion and  con t ro l  of pol lu t ion  f ro m  vessels  c o m m i t t e d  by a f o r ­

eign vessel  beyond  its t e r r i to r ia l  sea. T h e  L O S C  prov ides  F lag  S t a te s  wi th  the  

ma in  du ty  to p r even t  vessel - source  pol lut ion.  H o w e v e r ,  in r ea l i ty ,  t he  effect ive­

ness of f lag S t a te s  jur i sdic t ion  is a lways  not  sa t i s fac tory.  I t  st i l l  needs  coa s t ­

al S t a t e s  and por t  S t a t e s  jur i sd ic t ion to enhance the  so-cal led sa fe ty  net  on the  

p rev en t ion  of vessel - source  pol lut ion.

W i th  r espec t  to coas ta l  S ta t e  j u r i s d ic t i o n , it var ies in d i ffe ren t  m a r i t im e  

zones divided by the  LOSC .  ® F o r  the  legis lat ive ju r i s d ic t i o n , the  coas ta l  S tat e 

m a y  adop t  l aws  and regu la t ions  in the  t e r r i to r ia l  sea w i t h o u t  h a m pe r in g  inno­

cent  passage of foreign vessels  for  p r o tec t ing  ma r ine  e nv i ro n m en t  ( Ar t .  21

® It reads that every State shall effectively exercise its jurisdiction and control in administra­
tive »technical and social matters over ships flying its flag.

© For a recent analysis of flag State jurisdiction ,see  Nivedita M. H osanee, A Critical Analy­
sis of Flag State Duties as Laid Down under Article 94 of the 1982 United Nations Con­
vention on the Law of the Sea» at h ttp :/ /w w w . un. o rg /D ep ts/lo s /n ip p o n /u n n ff _ pro- 
gram me_ hom e/fellow s _ pages/fe llow s _ papers/hosanee _ 0910 _ mauritious. pdf» 5 May 
2011.

® For the lack of incentives for flag State enforcement» see Alan Tan » Vessel-Source M arine
P ollu tion  :The L a w  and P o litics o f  In ternational R egulation  » Cambridge: Cambridge U -  
niversity Press» 2006 » pp. 47-61. See aiso» Awni Behnam and Peter Faust»Tw ilight of Flag 
State Control ,Ocea n Yearbook »vol. 17 ,2003  »pp. 167'"~T92.

© For more discussion, see Christopher P. M ooradian, Protecting “ Sovereign R ights” : The
Case for Increased C oastal S ta te  ] urisd iction  over Vessel-Source P ollu tion  in the Exclu­
sive Economic Zone, Boston U n iversity  L a w  R eview  , vol. 82 , 2002 , pp. 767-816. Julian 
R obertsand Martin T sam en yi,T h e Regulation of Navigation under International Law: a 
Tool for Protecting Sensitive Marine Environm ents, in Tafsir Malick Ndiaye and Rudiger 
W olfrum ed. , L a w  o f  the Sea , E nvironm ental L a w  and S ettlem en t o f  D ispu tes  : L iber 
A m icoru m  J u d g e  Thom as A .  Mensah , Leiden : M artinus Nijhoff Publishers » 2007 , pp. 787- 
810. See also Erik Jaap. M olenaar, C oastal S ta te  Jurisd ic tion  over Vessel-Source P o llu ­
tion , Hague : Kluwer Law International, 1998 , pp. 18-19.

http://www


244 C h in a  O c e a n s  L a w  R e v i e w  (2 0 1 0  N u m b e r  2 )

(1 )  ).  H o w e v e r ,  such l aws  and regu la t ions  cannot  apply  to d e s i g n , co n s t r u c ­

t i o n , m a n n in g  or  e q u i p m en t  ( C D E M )  of fore ign ships  un less  the y  give effect  to 

genera l ly  accepted  in te rna t iona l  rules  or  s t a n da r ds  ( A r t .  21 (2 ) ). In the  E x c l u ­

sive E con om ic  Zone ( E E Z ) ,  the  coas ta l  S ta t e  legislat ive ju r isdic t ion  is even 

m o re  r es t r ic ted .  U n d e r  Ar t .  211 (5 )  a coasta l  S ta t e  m a y  adop t  pol lu t ion  l eg is­

la t ion for  its E E Z  which  co nf or m s  and  gives  effect  to “ genera l ly  accepted  in te r ­

nat iona l  rules  and  s t a n d ar ds  e s t ab l i shed  t h r o u g h  the  c o m p e t e n t  in t e rna t iona l  

o rganizat ion  or  general  d ip lomat i c  conference.

As  for  the  e n f o r c e m e n t , coasta l  S t a t e s  are gov erned  by Ar t .  220 of the  

LO SC .  W h e n  th e re  are clear  g r o u n d s  for  bel ieving th a t  a foreign  vessel  nav iga ­

t ing in the  t e r r i tor i a l  sea has  viola ted l aws  and regu la t ions  of th a t  coastal  

S ta t e - c o s t a l  S t a t e s  m a y  u n de r t a ke  physical  inspect ion of the  vessel  and  m a y ,  

w h e n  the  evidence so w a r r a n t s , i ns t i tu t e  p r o c e e d in g s , inc luding de t en t ion  (A r t .  

220(2  ) ). W h e n  an al leged violat ion happe ned  in the  E E Z ,  coas ta l  S ta t e s  m a y  

require the  vessel  wi th in  its t e r r i to r ia l  sea or  E E Z  to give in f o rmat ion  rega rd ing  

its ident i ty  and  por t  of r e g i s t ry ,  its last  and  next  por t  of call and  o t he r  r el evant  

in f o rmat ion  requi red  to e s t ab l ish  w h e t h e r  a violat ion has  occurred  ( Ar t .  220 

(3 )  ). If t he  violat ion in the  E E Z  has  r e s u l t ed  in “ a su bs t an t i a l  d i scharge cau­

sing or  th re a te n i ng  s ignif icant  po l lut ion  of the  ma r ine  e n v i r o n m e n t , ” the  coa s t ­

al S ta t e  m a y  u n de r t a ke  physical  inspect ion of the  vessel  for  m a t t e r s  r e la t ed  to 

the  violat ion if t he  vessel  has  r e fused  to p rovide in f o rmat ion  or  if t he  given in­

fo rm a t io n  is ma n i fes t ly  incorrec t  ( A r t .  220 (5 ) ) .  In case the  violat ion has  r e ­

su l t ed  in “ a d ischa rge caus ing ma jo r  d am ag e  or  th r ea t  of ma jo r  d am ag e  to the  

coast l ine or  r e l a ted in te r es t s  of the  coas ta l  S t a t e , o r  to any  resources  of its t e r ­

r i tor ial  sea or  E E Z , ” the  coasta l  S ta t e  m a y  ins t i tu t e  p r o c e e d in g s , inc luding de­

t e n t ion  of the  vessel  ( A r t .  220 (6 )  ). N e v e r t h e l e s s , t e r m s  like “ su bs t an t i a l  dis­

c h a r g e ” and  “ ma jo r  d a m a g e ” are qui te  vague.

T h e  m o s t  radical  innova t ions mad e  to the  en fo rc e m en t  of m ar i ne  pol lut ion  

s t a nd ar d s  by  the  L O S C  concern the  p ow er s  given to por t  Stat es .  ® P o r t s  lie 

w ho l ly  wi t h i n  a s t a t e ’s t e r r i to r y  and the re fo re  fall un de r  its t e r r i to r ia l  sove r ­

eignty.  C u s t o m a r y  in te rnat iona l  l aw ac kn ow led ge s  a por t  s t a t e ’s wide  d isc re­

t ion in exercis ing jur i sd ic t ion  over  its po rt .  T h e  In te r na t ion a l  Cou r t  of Jus t i ce

® See Robin Rolf Churchill and Alan Vaughan L o w e , The L a w  o f  the Sea  »3rd ed. » Man­
chester : M anchester University Press» 1999 » p. 350.

© Erik Jaap. Molenaar» Port State Jurisdiction: Toward Comprehensive» Mandatory and 
Global Coverage » Ocean D evelopm ent In ternational L a w  »vol. 38 »2007 ,p . 227.
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in t h e  N ica rag ua  case s t a t e s  t h a t  it is by  v i r tue  of i ts sove re i gn ty  t h a t  t h e  coast -  

al s t a te  m a y  regu la te  access  to its po r t s .  ® T h i s  is impl ici t ly  conf i rmed  by Art .  

25 (2 ) ,  211 (3 ) and  255 of the  LO SC .  It is genera l ly  agreed  th a t  a v es se l ’s 

r ight  of access to po r t s  is only a p r e s u m p t i o n ,  not  an obl iga t ion  for  por t  

s t a t es .  ® T h i s  prov ides  a legal  basis  for  por t  S ta t e  Jur i sdic t ion .  P o r t  S ta t e  J u ­

r isdic t ion and P o r t  S ta t e  Co n t ro l  are di f ferent .  P o r t  S ta t e  Ju r isdic t ion  concerns  

the  por t  S t a t e ’s p o w ers  to inves t iga te  ships  and  impose  f ines  on t h e m  for  viola­

t ion of in t e rna t iona l  rules  and  s t a ndards .  In the  full  sense  of por t  S ta t e  ju r i s ­

dic t ion,  it also r el a t es  to p rosecu t ion  for  offences c o m m i t t e d  beyond  the  m a r i ­

t ime zones of the  ( coa s ta l )  s t a te  un de r  Ar t .  218 of the  LOSC .  W i t h  P o r t  S tat e 

C o n t r o l , t h e  por t  S ta t e  l imi t s  i tself  in t a k in g  an admin i s t r a t ive  m e as u r es  of con­

t r o l ,  such as deta in ing  a ship in por t  unt i l  var ious cor rect ive m e as u r es  have 

been t a k en  or  o rder ing  it to proceed  to the  nea res t  sh i pyard  for  r epairs .  U n ­

der  Ar t .  218 of the  L O S C , ®  the  por t  S ta t e  h as jur i sd ic t ion  ( o p t i o n a l , not  m a n ­

da t o ry )  over  any  d i sc ha r ge / o f f enc e  f ro m  a vesse l ,  even w h e n  it occurs out side  

its in te rna l  w a t e r s , t e r r i tor i a l  sea or  E E Z ,  and if appl icable in t e rna t iona l  rules  

and  s t a nd ar d s  like M A R P O L  are violated.  ®

® Case concerning Military and Paramilitary A ctivities In and Against Nicaragua (Nicaragua 
v. United States of America) , [1 9 8 6 ] I. C. J. Rep. ,at. I l l  ,para. 123.

© See Erik Jaap M olenaar, Port State Jurisdiction : Toward Comprehensive , Mandatory and 
Global Coverage, Ocean D evelopm en t & In ternational L a w  vol. 38 ,2007  , p. 227. See also 
Louis De La Fayette, A ccess to Ports in International L aw , In ternational Journal o f  M a­
rine and C oastal L a w  , vol. 1 1 ,1 9 9 6 ,pp. 1-21. Ted L. M cDorm an, Regional Port State 
Control Agreem tnsrSom e Issues of International Law > Ocean an d  C oastal L a w  J o u r n a l , 
vol. 5 ,2 0 0 0 ,pp. 217-218.

© Ho-Sam  B ang,Is Port State Control an Effective Means to Combat Vessel-Source Pollu­
tion? An Empirical Survey of the Practical Exercise by Port States of Their Powers of 
Control y In ternational J  ournal o f  M arine an d  C oastal L a w  > vol. 2 3 ,2 0 0 8 , p. 717. For de­
tails about Port State C on tro l,see Z. Oya O zcayir,T he U se of Port State Control in Mari­
time Industry and Application of the Paris M O U , Ocean an d  Coastal L a w  J o u r n a l , vol. 
14 ,2008 — 2009 , pp. 201-239. See a lso , Z. Oya Ozcayir, P ort S ta te  C o n tro l , L L P ,2001.

© A Critique of Art. 2 1 8 ,see H . S. B ang,Port State Jurisdiction and Article 218 of the U N
Convention on the Law of the S e a ,40 (2009) 291 — 309.

© Michael G. Faure and James H u , Prevention and Com pensation o f  M arine P ollu tion
D am age iRecent D evelopm ent in Euro pe  , China an d  the U S , Alphen aan den Rijn: Kluwer 
Law International ,2006 , p. 46.
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IE. IMO Conventions Interface with the Law 
of the Sea Convention

As def ined by Shab ta i  R o s e n n e . t h e  I M O  inter face w i th  the  LOSC .  I n t e r ­

face m e a n s  t h a t  independen t  and  o f t en  incompat ible  s y s t e m s  in teract  or  c o m ­

mu nica te  w i th  each othe r .  ®

A.  Historical  Overviews'~

T h e r e  are four  ma in  per iods in the  evolut ion of the  in ter re l at ion  be twe en  

the  I M O  sa fe ty and ant ipo l lu t ion  regu la t ions  and deve lop me nt  of the  LOSC.  

F r o m  1959 to 1973,  in t ense t r ea ty  m a k i n g  w as  in p r ogr es s  at  t he  I M O  w i t h o u t  

any  com pre hen s i ve  l aw of the  sea t r e a ty  f r a m ew o r k .  Be tween  1973 and  1982,  

U N C L O S  III was  in paral lel  to the  adop t ion  of the  m o s t  i m p o r ta n t  I M O  t r e a ­

ties.  F r o m  its adop t ion  unt i l  i ts en fo rce me n t  (1992 — 1994 ) ,  t he  L O S C  served 

as an im p o r ta n t  reference to the  on-going  reg u l a t o ry  w o r k  u n d e r t a k e n  by the  

IM O .  T h e  las t  per iod is f ro m  1994 to p r e s e n t , wh ic h  fea tu res  the  dynamic  in­

t e ract ion  b e t we en  the  L O S C  in force and  the  I M O  treat ies .

B. B ind ing  Nature  o f  the BOSC- references to IM O  Regulations

In t e r m s  of S ta t e  j u r i s d ic t i o n , the  L O S C  def ines  the  f ea tu res  and  ex t en t  of 

the  concept s  of f l ag ,  coasta l  and  po r t  S ta t e  ju r i s d ic t i o n , whi le  the  I M O  i n s t ru ­

m e n t s  specify h o w  S ta te  jur i sd ic t ion  shou ld  be exe rci sed to ensu re  compliance 

w i th  sa fe ty  and ant ipo l lu t ion  shipp ing  regu la t ions .

T h e  L O S C  is ac kno wle dg ed  to be an “ u m b re l l a  co n v e n t i o n ” because m o s t  

of its p r o v i s io n s , being of a genera l  k i n d , c a n  be im p l e m e n te d  only t h r o u g h  spe-

© Myron H. Nordquist and John Norton Moore ed. , Current M a ritim e  Issues an d  the In ter­
national M a ritim e  O rgan iza tion  > Leiden : Martin us Nijhoff Publishers > 1999 > p. 251.

© For details» see Augustin Blanco-Bazan» IMO Interface with the Law of the Sea Conven­
tion , at http : / / ww w. imo. org/IN FO rE SO U R C E /m ainfram e, asp? topic_id =  406 &-doc_id 
=  1077 ,11  May 2011. See also  Erik Jaap. M olenaar, Port State Jurisdiction : Toward Com ­
prehensive, Mandatory and Global Coverage, Ocean D evelopm ent & In ternational L a w  » 
vol. 3 8 ,2 0 0 7 ,pp. 269-275.

© L E G /M IS C /6 ,10  September 2008 » Implications of the United Nations Convention on the 
Law of the Sea for the International Maritime O rganization, a study by the Secretariat of 
the IM O ,p . 13.
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cific ope ra t ive  r eg u la t ions  in o t he r  in t e rnat iona l  ag re em en t s .  ® Several  p rovi ­

s ions of the  L O S C  require S t a t e s  to “ t ake  into a c c o u n t , ” “ confo rm t o , ” “ give 

effect  t o ” or  “ i m p l e m e n t ” r e l evant  in t e rna t iona l  rules  or  s t a nd ar ds  whi ch  are 

r e fer red  to as “ appl icable in t e rna t iona l  rules  and s t a n d a r d s , ” “ in ternat iona l ly  

ag reed  r u l e s , s t a n d a r d s , and r e c o m m e n d e d  prac t ices and p r o c e d u r e s , ” “ ge ne ra l ­

ly accepted  in te rna t iona l  rules  and s t a n d a r d s , ” “ genera l ly  accepted in t e r n a t i o n­

al r e g u l a t i o n s , ” “ appl icable in t e rnat iona l  i n s t r u m e n t s ” o r  “ genera l ly  accepted 

in te rna t iona l  r e g u l a t i o n s , p r ocedures  and p r ac t i c e s” developed by or  t h r o u g h  

the “ c o m pe te n t  in t e rna t iona l  organizat ion  ( I M O ) . ” T h e s e  p rov is ions  clearly 

e s t abl i sh  an ob l iga t ion  for  the  L O S C  S t a tes  Pa r t i e s  to apply  I M O  rules  and 

s t andards .  H o w e v e r ,  tw o  ques t ions  are raised.  F i r s t l y , w h e t h e r  par t i e s  to the  

L O S C  shou ld  im p l e m e n t  genera l ly  accepted  I M O  rules  and  s t a nd ar d s  i r re spec ­

tive of w h e t h e r  the y  are or  not  p a r ty  to the  t r e a ty  w h er e  these  rules  and  s t a n d ­

a rds  are contained.  S e c o n d l y , t h e  f irs t  ques t ion  also r e su l t s  in confusion  for  the  

m e an in g  of “ general .

T h e  f irs t  ques t ion  is abou t  “ incorpora t ion  by reference.  ” I t  can be a r ­

gued  th a t  it is i r re levan t  for  S t a t e s  par t ie s  to the  L O S C  to become  par t ie s  to 

basic I M O  t rea t ie s  since the  L O S C  includes  obl iga t ions  to co m ply  w i th  all g e n ­

e ra l ly  accepted  I M O  rules  and  s t a ndards .  H o w e v e r , t h e  p r ob le m  is th a t  th is  in­

t e rp re ta t i o n  wil l  encourage  m a n y  S ta te s  seek to enforce  I M O  rules  and s t a n d ­

a rds  in r espec t  of foreign vessels  as nat ional  legis la t ion w i t h o u t  comp ly ing  wi th  

the i r  o b l i g a t i o n s , e. g. w i t h o u t  providing  the  co r respon d in g  recept ion  facili t ies 

p resc r ibed  by M A R P O L .  M o r e o v e r , t h e  L O S C  obl iga t ions  to apply  I M O  rules  

and  s t a nd ar d s  shou ld  not  be cons idered in a uni la t era l  w a y , o the rw ise  it w  ill 

b r eak  the  t r ea ty  l aw s t r u c t u re  and  the  legal  cer ta inty.  F u r t h e r m o r e , since the  

“ u m b r e l l a ” p rov is ions  are d if fe ren t  f ro m  the  ex t re m e l y  precise I M O  regu la ­

t ion s ,  a viola t ion of M A R P O L  rules  abso lu t e l y  can no t  be t r ea ted  as a violat ion 

of the  LOSC.

T h e  need to cons ide r  I M O  rules  and  s t a n d a r d s  int r ins i cal ly  a s sociat ed  wi th  

the  t r ea ty  in which  the y  are conta ined is also r e l evant  for  cons i s t en t  legal  inter-

u> L E G / M I S C / 6  , 10 S e p te m b e r  2 0 0 8 , Im p lica t io n s  of th e  LTnited N a t io n s  C o n v e n t io n  on th e  

L aw  of th e  Sea  for  th e  In te rn a t io n a l  M a r i t im e  O r g a n iz a t io n , a s tu d y  by th e  S e c re ta r ia t  of 

th e  I M O . p .  8.

O  T h e  m e th o d  of  m a k in g  one  d o c u m e n t  of an y  k ind b ec o m e s  a p a r t  of  a n o th e r  s e p a ra te  d o c u ­
m e n t  by a l lud ing  to th e  f o rm e r  in th e  l a t t e r  and dec la r ing  t h a t  th e  f o rm e r  shall  be t ak en  

and cons idered  as  a p a r t  of th e  l a t t e r  th e  sa m e  as if it  w e re  c o m p le te ly  se t  o u t  the re in .
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pre tat ion  o f  the  r eq u i r em en t  o f  the ir  “general acceptance.  ” ® It  w as  wel l  an a ­

lyzed in the  L on don  2000 Conference R e p o r t - p u t  t o g e th e r  by the  F o r m e r  C o m ­

mi t t ee  on Coasta l  S ta t e  Jur i sd ic t ion  Re la ted  to M ar i ne  Po l lu t ion  of the  I n t e r n a ­

t ional  L a w  Assoc ia t ion .  Accord ing to the  r e p o r t - t h e  pu rp ose  of the  concep t  of 

“ general ly  accepted  in te rna t iona l  rules  and  s t a n d a r d s ” wi th in  the  f r a m e w o r k  of 

the  L O S C  is to give express ion  to the  “ u m b r e l l a ” funct ion  of P a r t  X I I - w h i c h  

a ims  at  secur ing  the  p r ima cy  of in t e rna t iona l  rules  and  s t a nd ar d s  over  nat ional  

l aws  and regula t ions.  Based on the  d raf t ing  h i s t o ry  of the  not ion of general ly  

accepted  in te rnat iona l  rules  and s t a n d a r d s . the  appl ica t ion of th is  concept  to the  

en v i ro nm en ta l  sphere  in the  1982 Conven t ion  is bel ieved to r eta in  the  sam e  ul ­

t i m a te  ob je c t iv e . na m ely  to ma ke  co m p u ls o r y  for  all s t a t e s  ce r tain rules  which  

had not  t a ke n  the  fo rm  of an in te rna t iona l  convent ion  in force for  the  s t a te s  

c o n c e r n e d . but  which  wer e  nev er the les s  r e spec ted  by  m o s t  s ta te s .  Genera l ly  

accepted  in te rna t iona l  rules  and s t a n d ar ds  canno t  be equa ted  w i th  cu s to m a ry  

l aw  or  w i th  legal  i n s t r u m e n t s  in force for  the  s t a t e s  concerned.  I n s t ea d ,  they  

are p r imar i ly  based on s t a te  pract ice . a t t ac h in g  only secondary  imp or ta nce  to 

the  na tu re  and  s t a tu s  of the  i n s t r u m e n t  conta in ing  the  r espect ive  rule  or  s t a n d ­

ard.

C. Environmenta l  L O S C  and IM O  rules and standards

F o r  the  p ro tec t ion  of ma r ine  e n v i r o n m e n t . t he  L O S C  as “ u m br e l l a  conve n­

t io n ” has  been g r ea t ly  a l te red in P a r t  X I I - w h i c h  includes  specific provi s ions  of 

an opera t ive  kind  and can be d i rec t ly  im pl em en te d .  T h e r e f o r e  - thes e  provi sions  

can be in te rp re t ed  t o g e th e r  wi th  I M O  t r e a t i e s . especial ly M A R P O L .

Both  the  L O S C  and  the  M A R P O L  are deal ing wi th  the  p ro tec t ion  of m a ­

rine pol lu t ion  by en su r in g  t h a t  an t i -po l lu t ion  p reven ta t ive  m e as u r es  are p r o p e r ­

ly impl eme nte d .  H o w e v e r , whi le  the  L O S C  focuses m o re  on il legal d i s c h a r g e - 

the  M A R P O L  also pays a t t e n t ion  to C on s t ruc t io n  - Des ign  - E q u i p m e n t  and 

M a n n in g  ( C D E M )  m e as u r es  on board  i r re spect ive of w h e t h e r  d i scharges  t ake 

place or  not .  T h e  d is t inct ion  has  im p o r ta n t  consequences  in connect ion wi th

© See  M y ro n  H . N o r d q u is t  and J o h n  N o r to n  M o o re  ed. . C u r re n t  M a r i t i m e  Issues a n d  the  

In te r n a t io n a l  M a r i t i m e  O r g a n iz a t io n  . Leiden  : M a r t i n u s  N ijho f f  P u b l i s h e r s . 1999 . p. 282. 

© C o n fe ren ce  R e p o r t  L o n d o n  2 0 0 0 . pp. 3 1 - 3 2 . a t  h t t p ; / / w w w .  i l a — hq. o r g / e n / c o m m i t t e e s /  

index, c f m / c i d /1 2  .13 M a y  2011.
© C o n fe ren ce  R e p o r t  L o n d o n  2 0 0 0 .  p. 3 4 . a t  h t t p ; / / w w w .  i l a — hq. o r g / e n / c o m m i t t e e s / i n -  

dex. c f m / c i d / 12 .13  M a y  2011.



International Legal F ram ew ork  on the Prevention

of Vessel-Sourced Pollution 249

the appl icat ion o f  penal t ies.  ® Accord ing  to Art .  230 of the  L O S C , penal t i es  

o the r  tha n  m o n e t a r y  ones  can be imposed  on ly  in case of “ a wil l ful  and se rious  

act of po l lu t ion  in the  t e r r i to r ia l  sea. ” In o th e r  w o r d s  • v io la t ions  of M A R P O L  

rules  r esu l t ing  in s u b s t a n d a r d  navigat ion w i t h o u t  bo th  wil l ful  mis con duc t  and 

po l lut ing  d ischa rges  can be sanc t ioned only w i th  m o n e ta r y  penal t ies.

F .  P ost-U N C E D

Since the  1992 U n i t e d  N a t io n s  Conference on E n v i r o n m e n t  and Deve lop­

m e n t  ( U N C E D ) , t w o  i m p o r ta n t  t r ea t i e s  have been a d o p t e d : the  Conven t ion  on 

Biological  Dive rs i ty  (C BD )  and  the  U n i t e d  F r a m e w o r k  Conve n t ion  on Cl ima te 

Chang e  ( U N F C C C ) .  T h e  U N C E D  has  also issued tw o  non-b ind ing  docu ­

m e n t s :  the  official Dec la ra t ion of the  Conference (R io  Dec lara t ion)  and  A g en da  

21. T h e s e  i n s t r u m e n t s  have n o w  en t e red  into the  p rocess  of in t e rna t iona l  l aw­

ma king .  T h e y  are being appl ied in var ious  fo rm ul a t io n s  th r o u g h o u t  the  U N  

sy s t e m  and in all bodies  involved in e nv i r on m en ta l  p r o t e c t i o n , including p ro tec ­

t ion of ma r ine  e nv i ro nm en t  and ach ievement  of sus ta inab le  d ev e l op me nt  o u t ­

side th i s  s y s t e m , as wel l  as in S t a t e s ’ nat ional  legis lat ion.  T h e  in te rna t iona l  

l aw  on the  p ro tec t ion  of m ar i ne  e nv i ro n m en t  lies in an over l apping  area  be ­

tw ee n  the  l aw of the  sea and  the  in te rna t iona l  env i r on m en ta l  l a w , con taining el­

em e n t s  of each and belong ing to both.

As  the  genera l  t e r m s  in the  P a r t  XII  of L O S C  require in t e r p re ta t ion  and 

f u r th e r  d e v e l o p m e n t , t he y  no w  shou ld  be in te rp re t ed  in the  con t ex t  of the  

U N C E D  p r in c i p le s , w h ic h  a im at  achieving the  general  no t ion  of “ sus ta inable  

dev e lop men t .  ” ® T h e  p reca u t i on a r y  pr inciple has  also been appl ied in the  field 

of ma r ine  e nv i ro nm en t  p ro tec t ion  as pa r t  of in t e rnat iona l  e nv i ro nm en t  law.  ®

© See. Myron H. Nordquist and John Norton Moore ed. , Current M a ritim e  Issues an d  the 
In ternational M a ritim e  O rgan iza tion  » Leiden : Martinus Nijhoff Publishers » 1999 » p. 285.

© See. Myron H. Nordquist and John Norton Moore ed. » Current M a ritim e  Issues an d  the 
In ternational M a ritim e  O rgan iza tion  , Leiden : Martinus Nijhoff P ublishers, 1999 , p. 361.

© Louis De La Fayette »The Marine Environment Protection Com m ittee : The Conjunction of 
the Law of the Sea and International Environmental Law y The In ternational Journal o f  
M arine and C oastal L a w  »vol. 16 »2 0 0 1 ,p. 158.

© See. Myron H. Nordquist and John Norton Moore ed. » Current M a ritim e  Issues an d  the 
In ternational M a ritim e  O rgan iza tion  » Leiden : Martinus Nijhoff Publishers » 1999 » p. 362.

© Benedicte Sage»Precautionary Coastal S tates’ Jurisdiction, Ocean D evelopm en t an d  In ter­
national Law» vol. 37 »2006 » pp. 359-371. See also David Vanderzwaag» The Precautionary 
Principle and Marine Environmental Protection : Slippery Shores» Rough Seas »and Rising 
Normative T id es , Ocean D evelopm en t an d  In ternational Law »vol. 33 »2002, pp. 165-188.
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M o r e o v e r , t h e  I M O  has  bo th  the  ins t i tu t iona l  m a ch in e ry  and  p ow ers  necessary  

to fulfi l l  m o s t  of the  d em an d s  re su l t ing  f ro m  the  appl ica t ion of the  Rio Dec la ra ­

t i o n ,  A g end a  21 and the  new  co n v e n t i o n , if its M e m b e r  S t a te s  are wi l l ing to use 

t h e m  for  the se  purposes .  ®

Y . IMO Conventions

A. M A R P O L  73 /  78

Art .  2 1 1 ( 1 )  of the  L O S C  lays dow n a genera l  obl iga t ion  for  s t a t e s , ac t ing 

t h r o u g h  the  co m p e te n t  in t e rna t iona l  organizat ion  ( I M O )  or  general  diplomat i c 

confe rence ,  to e s t ab l ish  in te rnat iona l  rules  and  s t a nd ar ds  r ega rd in g  vessel-  

sourced  p o l l u t i o n , and to r e -examine  t h e m  f ro m  t im e  to t im e  as necessary.  T h e  

ma in  I M O  t r e a ty  in th i s  area  is M A R P O L , which  is a comb ina t ion  of tw o  t r e a ­

t ies adop t ed  in 1973 and  1978 respect ively and  up da t ed  by a m e n d m e n t s  t h r o u g h  

the years.  Ar t .  2 ( 2 )  and  ( 3 )  of M A R P O L  includes  a def ini t ion of “ ha r mf u l  

s u b s t a n c e s ” which  is en t i r e ly  compa t ib le  w i th  the  def ini t ion of “ po l lut ion  of the  

m ar ine  e n v i r o n m e n t ” included in ar t icle 1 ( 4 )  of LOSC .  Both  def ini t ions refer  

to the  in t roduc t ion  of su b s t an ce s  into the  m ar i ne  e n v i ro nm en t  whi ch  re su l t s  or  

can re su l t  in hazards  to h u m a n  h ea l t h ,  h a r m  to r e sources  and  h indrance  to l e­

g i t ima t e  use of the  sea. Whi le  the  def ini t ion included in the  L O S C  appl ies  to all 

sources  of mar i ne  p o l l u t i o n , the  M A R P O L  deals  only w i th  pol lu t ion  f ro m  ves ­

sels and according ly  includes  a def ini t ion of “ d i sc ha r g es ” f ro m  ships.

T h e  en f o r ce m en t  of M A R P O L  relies p r imar i ly  on the  exercise of f lag S tate 

jur i sd ic t ion  rega rd ing  the  f ea tu res  of C D E M  of ships.  T h e  M A R P O L  also in­

cludes  r egu la t ions  on the  inspect ion  of foreign  ships  vo lun ta r i ly  in por t  to e n ­

su re th a t  the y  com ply  wi th  an t ipol lu t ion  rules  and s t a n d ar ds  and to p r even t  the  

ship f ro m  sai l ing if t hese  r e q u i r em en t s  are not  me t .  F u r t h e r m o r e ,  the  

M A R P O L  ent i t l e s  por t  S t a t e s  to ins t i tu t e  p roceedings  in accordance w i th  the ir  

law.  P rov i s ions  on the  ins t i tu t ion  of p roceedings  in th i s  r ega rd  shou ld  be read 

to g e th e r  w i th  the  r eg u la t ions  included in Ar t .  228 of the  LOSC .

T h e  M A R P O L  and its a m e n d m e n t s  cover  all technical  a spec t s  to p reven t  

and  reduce pol lu t ion  f ro m  sh ip s ,  except  the  disposal  of w a s t e  into the  sea by 

d u m p i n g , a n d  app l y  to  sh ips  of all t y p e s , a l th o u g h  it does  no t  app l y  to  po l lut ion

® See. Myron H. Nordquist and John Norton Moore ed. > Current M a ritim e  Issues an d  the 
In ternational M a ritim e  O rgan iza tion  , Leiden : Martinus Nijhoff Publishers, 1999, p. 369.
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f ro m  of fshore  exp lo ra t ion  and exp loi ta t ion .  T h e  M A R P O L  has  two  Pro toco l s  

deal ing w i th  R e p o r t s  on Inc iden ts  involving H a r m f u l  S ub s ta nc es  and  A r b i t r a ­

t ion ,  and  s ix  A n n ex e s  th a t  contain r eg u la t ions  for  the  p reven t ion  of var ious  

f o r m s  of po l lut ion ;

A n n e x  I deals  wi th  pol lu t ion  by  oil. It i n t roduces  d ischarge l imi ts  for  oil 

and  oil con ta m in a t e d  w a te r  f ro m  ships  of m or e  th a n  400 to n s  g r os s  t o n n a g e ; e -  

q u i pm e n t  r egu la t ions  to fulfi l  he d ischa rge s t a n d a r d s  ( 15  p p m  oi l -discharge 

m on i t o r i n g  and cont rol  s y s t e m , oi l -wa ter  se pa ra t ing  equ ip m en t  and  a f i l ter ing 

s y s t e m , s l o p  t a n k s ,  s ludge t a n k s ,  piping and  p u m p i n g  a r r a n g e m e n t s  sepa ra ted  

f ro m  the  cargo pipes )  ¡ technica l  s t a nd ar d s  for  oil t a n k e r s  to l imi t  oil spil ls af te r  

an accident-col l i s ion,  s t r an d i ng  or  g r o u n d i n g — such  as subdivi s ion of cargo 

spaces ; d am ag e  s t abi l i ty  r e q u i r em en t s  and  the  doub le  hul l  concept  ; s eg rega ted  

bal las t  t a n k s  ( S B T )  and dedica ted clean bal las t  t a n k s  ( C B T )  to avoid ba l l a s t ­

ing in t a n k s  used for  oil ca rgo ;  crude  oil w as h i n g  ( C O W )  ins tead  of w a t e r  

w a s h i n g ; a n d  an In te rn a t ion a l  Oil  Po l lu t ion  P re ven t i on  Cert i f icate  ( I O P P C ) .

A m e n d m e n t s  to the  M A R P O L  impos ing  doub le  hul l  or  equ ivalent  des ign 

r e qu i r em en t s  for  oil t a n k e r s  del ivered on or  a f te r  6 Ju ly  1996 w ere  ado p ted  by 

the  I M O  on 6 M a rc h  1992 and enforced on 6 Ju ly  1993. Wi th in  the se  a m e n d ­

m e n t s ,  a phas ing -ou t  sch eme  for  single hul l  oil t a n k e r s  del ivered before th a t  

date  to o k  effect  f ro m  6 Ju ly  1995 requ ir ing  t a n k e r s  del ivered before 1 June  1982 

to co m ply  w i th  the  double hul l  or  equivalen t  des ign s t a nd ar d s  not  l a te r  tha n  25 

yea rs  a n d ,  in som e  c a s e s , 30 yea rs  a f te r  the  date  of the i r  del ivery.  Such  exi st ing 

s ingle hul l  oil t a n k e r s  wo u ld  not  be a l lowed  to opera te  beyond  2007 a n d ,  in 

s om e  c a s e s , 2012 un less  the y  comp ly  w i th  the  doub le  hul l  or  equ ivalent  des ign 

r e qu i r em en t s  of Re gu la t io n  13F of A n n e x  I of M A R P O L  73 /78 .  F o r  exi st ing 

s ingle hul l  oil t a n k e r s  del ivered af te r  1 Ju n e  1982 or  those  del ivered before 1 

Ju ne  1982 and whic h  are co n ve r t ed ,  comply ing  w i th  the  r e q u i r em en t s  of 

M A R P O L  73 / 78  on se grega ted  bal las t  t a n k s  and the i r  p rotec t ive  l o c a t i o n , this  

deadl ine wo u ld  be 2026 at  the  lates t .  ® A f t e r  the  “ E r i k a ” d isas t e r  in 1999 the  

E u ro p e a n  U n io n  ( E U )  bel ieves th a t  the  n o r m al  f r a m e w o r k  for  in t e rna t iona l  ac­

t ion on m a r i t i m e  sa fe ty un d er  the  auspices of the  I n te rn a t ion a l  M a r i t im e  O r ­

ganiza t ion  falls sh o r t  of w h a t  is needed to tack le  the  causes of such d i sas t e r s  ef-

u> R e g u la t io n  ( E C )  N o 4 1 7 / 2 0 0 2  ( O n  th e  acce le ra ted  ph as in g - in  of d o u b le  hull  o r  equ ivalen t  

des ign  r e q u i r e m e n t s  for s ing le  hull  oil t a n k e r s  and repea l ing  C ounc il  R e g u la t io n  (ECO No 

2 9 7 8 / 9 4 )  , 0 .  J. L 6 4 , 7 . 3 . 2 0 0 2 , 2 .
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fectively.  ® T h e  E U  decided to accelera te  phas ing  out  single hull  t a n k e r s  in t e r ­

nally.  As  pa r t  of the  E r i k a  I package Re gu la t io n  ( E C )  No.  41 7 /2 00 2  w as  a- 

dop ted  ( A r t .  3 , 4 )  w i th  deadl ines for  th r ee  ca tegorie s  of single hul l  t anker s .  

M e a n w h i l e , m e m b e r  S t a te s  su b m i t t e d  a jo int  p roposa l  to the  I M O  w i th  the  in­

t e n t ion  to a m e n d  the  M A R P O L .  Desp i te  facing con t rover s ia l  d e b a t e , t he  E U ’s 

jo int  p roposa l  was  passed  f inal ly and M A R P O L  w as  am en d e d  in 2001 . ad op t ing  

the  sa me  deadl ines as the  E U  for  pha s ing  ou t  single hul l  t an ker s .  In 2003 in 

the  a f t e r m a t h  of the  “ P r e s t i g e ” d i s a s t e r , t h e  E U  enac ted Reg u la t io n  ( E C )  No.  

1726 /2003  , wh ich  for  the  second  t im e  acce le ra ted  the  deadl ines se t  by R e g u la ­

t ion ( E C )  No.  417 /20 02 .  S u b se q u e n t l y ,  a joint  p roposa l  f ro m  E U  M e m b e r  

S ta te s  w as  on the  t able of I M O  for  dec i s ion-making .  I t  w as  extens ive ly dis­

cussed at  the  50 th  M E P C  and  raised g rea t  conce rn  f ro m  the  out side  world .  

Conc erns  wer e  raised th a t  the  E U ’s un i l a t eral  approach  u n de r m i n ed  the  a u t h o r ­

i ty of the  I M O  and created  p r ess u r e  for  o t he r  c o u n t r i e s , especial ly deve loping 

coun tr i es .  H o w e v e r , o n c e  again the  I M O  accepted  the  E U  M e m b e r  S t a t e s ’ p r o ­

posal .  T h e  M A R P O L  a m e n d m e n t , en te red  into force by taci t  acceptance p roce ­

dure w i th  the  sa m e  deadl ine as the  E U  regula t ion.

A n n e x  II deals  w i th  pol lu t ion  by nox ious  liquid su b s t an ce s  carr ied in bulk.  

Di scharge  cr i t er ia  are e s t ab l i shed  for  d i f fe rent  types  of chemical s  in d if ferent  

op e ra t ing  e n v i r o n m e n t s , and s t a nd ar d s  have been es t ab l i shed  for  t a n k  w ash in g  

and  associa ted p u m p in g  and piping a r r an ge m en t s .  Ini t ia l ly  som e  250 s u b ­

s tances  w ere  eva lua ted  and included in the  list  ap pe nd ed  to the  Convent ion.  

T h e  d ischarge of r es idues  of those  chemical  su bs ta n ce s  is a l lowed  on ly  to r e ­

cept ion facil i t ies unt i l  ce r t ain con cen t ra t ions  and  condi t ions  ( w h i c h  va ry  wi th  

the  ca tegory  of sub s t an ce s )  are compl ied wi th .  In any  c a s e .n o  d ischarge of r es i ­

dues  con taining noxious  su b s t an ce s  is p e r m i t t e d  wi t h i n  12 mi les  of the  nea res t  

land.

A n n e x  III is the  f irs t  of the  c o n ve n t io n’s opt iona l  annex es  and  deals  wi th  

pol lu t ion  by h a r m fu l  su b s t an ce s  car ried in p a c k a g e s , po r t ab le  t a n k s , f re igh t  

con ta in e r s ,  road or  rail t a n k  w a g o n s ,  etc. I t  con tains  genera l  r e q u i r em en t s  for  

the  i ssuing of detai l ed s t a n d ar ds  on p a c k i n g , m a r k i n g , l abel l ing . d o c u m e n t a ­

it) C O M  ( 2 0 0 0 )1 4 2  f i n a l . 2.

ár F o r  details about E U ’s initiatives and response in the  IM O .s e e  Véronique F r a n k . Consequences 

of the Prest ige sinking for European and international law ' I n te rn a t io n a l  Jo u r n a l  o f  M arine  

a n d  Coastal L a z v . vol. 2 0 .  2005 .  pp. 18-21. F o r  more details about the phase-out single hull 
tankers  in IM O .see  Alan Tan . Cesse/ Soa m '  M a r in e  P ollu tion  : The Lazv  a n d  Poli tics o j  In ter ­

national R egu la tion  .C am b r id g e .C a m b r id g e  Universi ty  P r e s s . 2006 .pp .  139-155.
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t i o n , s t o w a g e , qu an t i ty  l i m i t a t i o n s , excep t ions  and  not i f icat ions for  p reven t ing  

pol lu t ion  by ha r m f u l  subs tances .  “ H a r m f u l  s u b s t a n c e s ” covered  by A n n e x  III 

are those  su bs ta nc e s  whi ch  are ident i f ied as ma r ine  po l lu ta n t s  in the  I M O  I n ­

t e rna t iona l  M a r i t im e  D an ge ro u s  Goo ds  Code ( I M D G  Code) .

A n n e x  I V  con tains  r e qu i r em en t s  to cont rol  pol lu t ion  of the  sea by sewage.  

A n n e x  V  on pol lu t ion  by ga rba ge  f ro m  s h ip s -d e a l s  w i th  d i f ferent  type s  of g a r ­

bage and specif ies the  d is t ances  f ro m  land  and the  m a n n e r  in whic h  the y  m a y  

be d isposed of. P e r h a p s  the  m o s t  im p o r ta n t  f ea tu re  of the  A n n e x  is the  c o m ­

plete  ban impos ed  on the  d u m p in g  into the  sea of all f o rm s  of plast ic.

A Pro toco l  ado p ted  at  the  Conference of the  Pa r t i e s  in S e p t e m b e r  1997 in­

t r oduced  a ne w  A n n e x  V I .  am en d i n g  M A R P O L  73 /78 .  A n n e x  VI  en t e red  into 

force on 19 M a y  2005 and deals  wi th  r egu la t ions  for  the  p reven t ion  of air pol lu ­

t ion f ro m  ships.  M a rc h  2010 a m e n d m e n t s  to A n n e x  VI  wer e  enforced on 1 A u ­

g us t  2011.  It fo rm al ly  e s t ab l i shed  a N o r t h  Am er ic an  Em is s io n  Con t ro l  A r e a ,  in 

whi ch  emiss ions  of su lp h u r  oxides ( S O x )  . n i t rogen  oxides ( N O x )  and  pa r t i cu ­

l ate m a t t e r  f ro m  sh ips  are subject  to m or e  s t r in ge n t  con t ro l s  th a n  the  l imi ts  

th a t  app l y  global ly.  ®

A n n ex e s  1,11 , and V  of M A P O L  con tain special  m a n d a t o r y  r eq u i re m en t s  

for  ce r tain  areas  ( spec ial  a r ea s )  r ega rd ing  the  p reven t ion  of ope ra t iona l  dis­

cha rges  of h a r m fu l  subs tances .  In genera l  t e r m s , t h e  r e q u i r e m e n t s  for  d i s cha r ­

ges  in special  a reas  are s t r i c t e r  th a n  those  ou ts ide  t h e m .  A comp ar i so n  be ­

tw ee n  areas  r equi r ing  special  m a n d a t o r y  m e as u r es  m e n t io ne d  in Ar t .  211 (6 )  of 

U N C L O S  and  p rov is ions  on Special  A re as  un de r  M A R P O L  indicates  t h a t ,  

whi le  the  f o rm e r  are r e s t r i c t ed  in jur i sdic t iona l  scope to the  E E Z ,  the  

M A R P O L  Special  A re a  p rov is ions  cover  enclosed or  semi -enc losed areas  which  

m a y  include pa r t s  of the  t e r r i to r ia l  s ea,  the  E E Z  and the  high seas.  Whi le 

M A R P O L  special  r e q u i r em en t s  only apply  to the  d i scharge of h a r m f u l  s u b ­

s t a n c e s , Ar t .  211 ( 6 )  of U N C L O S  does not  contain any  specif icat ion as to the  

k ind of m e as u r es  th a t  m a y  be taken .

M o r e o v e r , t h e  Special  A rea  is d i f ferent  f ro m  Par t i c u la r l y  Sensi t ive Areas

i.T) See  h t t p : / / w w w . imo. o r g /A b o u t /C o n v e n t io n s /P a g e s /A c t io n  — Dates, a spx .  16 M ay 2011.

© J in g J in g  X u . T h e  P ub l ic  L aw  F r a m e w o r k  of  S h ip -S o u rce  Oil P o l lu t io n .  J o u r n a l  o f  I n t e r ­

n a t io n a l  M a r i t i  m e  Lazo  -vol.  13 ,2007  ,p .  423.
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( P S S A s )  t ha t  are co ntained in the  I M O  Re  solut ion  A .  927 (22 ) ‘® and A.  982 

(24)®.  ® P S S A  is an area which  needs  special  p ro tec t ion  t h r o u g h  act ion by the  

I M O  because of its signif icance for  recognized eco log ical , soc io-economic or  sci­

ent if ic r ea son s ;  it m a y  be vu lne rab le  to dam age  by in te rna t iona l  shipp ing  act ivi­

ties.  P S S A  is l ike an “ e m p t y  ves se l” as it entai l s  no inhe ren t  p rotec t ive  m e c h a ­

n i s m s , ®  bu t  needs  to be accompan ied  by specific Assoc ia ted  Pro tec t ive  M e a s ­

u res  ( A P M ) .  C u r r e n t l y , t h e  m o s t  f am o us  P S S A  is the  W e s t  E u ro p e a n  P S S A ,  

whic h  covers a vas t  area f ro m  the  S he t l a nd  I s lands  n or th  of Sco t l and  to the  

s o u th e rn  P o r tu g u e se - S p an i s h  bo rd e r  in the  r espect ive  S t a t e s ’ E E Z  and  t e r r i to r i ­

al seas.

B. S O L A S

Ch a p te r  V  of S O L A S  requi res  ships  to ca r ry  voyage da ta  r ecorde rs  

( V D R s ) .  T h e  regu la t ions  en t e red  into force on 1 Ju ly  2002 and  all new ships  

bui l t  on or  a f te r  th a t  date  have to be equ ipped  wi th  V D Rs .  Like the  black bo­

xes  car ried on a i r c r a f t , V D R s  enable accident  invest iga to r s  to r eview procedures  

and  ins t ruc t ions  in the  m o m e n t s  before an incident  and  to help ident i fy the  

cause of any  accident .  C h a p te r  V  also m a k es  it m a n d a t o r y  for  ce r tain ships  to 

ca r ry  an au t om at i c  ident i f icat ion sy s t em  ( A I S ) .

In accordance wi th  Art .  2 2 ( 3 )  ( a )  of the  L O S C , coas ta l  s t a t e s  m u s t ,  in the  

des ignat ion  of sea lanes  and  the  p resc r ip t ion  of t raff ic sepa ra t ion  sc hem es  in 

t e r r i tor i a l  s ea,  “ t ake into a c c o u n t ” , in t er  a l ia  , “ the  r e c o m m e n d a t i o n s  of the  

c om p e te n t  in t e rna t iona l  o rgan iz a t i on ” ( I M O ). In the  case of sea l a n e s , t h e  r el e­

van t  I M O ’s p rov is ions are conta ined in S O L A S  regu la t ion V / 8 .  Regu la t ion  V /  

8 e s t ab l i shes  th a t  s h i p s ’ ro u te ing  s y s t e m s  “ are r e c o m m e n d e d  for  use by ,  and 

m a y  be ma d e  m a n d a t o r y  fo r ,  all s h i p s , ce r tain  categor ie s  of sh ips  or  ships  ca r ry ­

ing cer tain  ca rgoes ,  w h e n  adop t ed  and im p l e m e n te d  in accordance wi th  the

Û) I M O  A s s e m b l y . R e so lu t io n  A. 9 2 7 ( 2 2 )  a d o p te d  on 29 N o v e m b e r  2001. G u ide l ines  for  th e

d es ig n a t io n  of  special a re a s  u n d e r  M A R P O L  7 3 / 7 8  and gu ide l ines  for  th e  identif ica t ion  
and d es ig n a t io n  of p a r t ic u la r ly  se ns i t ive  sea areas .  A  2 2 / R e s  . 927 .15  J a n u a ry  2002.

© R e so lu t io n  A. 9 8 2 ( 2 4 )  r evokes  a n n e x  2 of reso lu t io n  A. 9 2 7 ( 2 2 ) .  I M O  A s s e m b l y . R e s o lu ­

t ion  A. 9 8 2 ( 2 4 )  a d o p ted  on 1 D e c e m b e r  2005. Rev ised  g u ide l ines  for  th e  iden t i f ica t ion  and 

d es ig n a t io n  of  p a r t ic u la r ly  sensi t ive  sea  areas .  A  2 4 / R e s .  9 8 2 .6  F e b r u a ry  2006.
(.3 ) F o r  d e t a i l s .  see N ih an  L In lu . P a r t ic u la r ly  Sensi t ive  Sea  A re a s  : P a s t ,  P r e s e n t  and F u t u r e .

W M U  J o u r n a l  o f  M a r i t i m e  A f f a i r s  . vol. 3 . 2 0 0 4 . pp.  159-169.  
û) M a r k u s  D e t j e n . T h e  W e s te rn  E u ro p e a n  P S S A - te s t i n g  a un ique in te rn a t io n a l  concep t  to

p ro te c t  im per i led  m a r in e  e c o s y s te m s  'M a r i n e  P o l i c y *  vol. 3 0 , 2 0 0 6 . pp.  442-453.
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guide l ines  and cr i ter ia deve loped by th e  O rg a n i z a t io n ” ( I M O ) . p a r a gr a ph  ( d )  of 

r egu la t ion V / 8  ac kno wle dg es  t h a t  th e  ini t iat ion of e s t ab l i sh ing  s h i p s ’ rou te ing  

s y s t e m  is th e  r e sponsib i l i ty  of th e  G o v e r n m e n t s  o r  G o v e r n m e n t  conce rned ,  

whi ch  shou ld  t ake  into accoun t  th e  guide l ines  and  cr i t er ia  developed by  the

IMO.

S O L A S  regu la t ion V /8 - 1  enables  S t a t e s  to ad op t  and  i m p l e m e n t  m a n d a t o ­

ry sh ip  r epo r t ing  in accordance w i th  guide l ines and  cr i t er ia  developed by the  

IM O .  T h e  regu la t ion  m a k e s  it m a n d a t o r y  for  sh ips  en t e r ing  areas  covered by 

ship r epo r t ing  s y s t e m s  to r epo r t  in to th e  coas ta l  au th or i t i e s  giving detai l s  of 

sai l ing plans.  O t h e r  in f o rmat ion  m a y  be also r equi red  in case of ce r tain ca tego­

ries of ships  and ships  ca r ry ing  cer tain cargoes.  S O L A S  regu la t ion  V / 8 - 2  deals 

w i th  vessel  t raff ic services  and prov ides  t h a t  th e  use  of a V T S  m a y  only be 

m a d e  m a n d a t o r y  in sea areas  w i th in  th e  t e r r i to r ia l  sea of a coasta l  State .

Sh ips  ca r ry ing dan ge ro u s  cargo are sub jec t  to cha p te r  YŒ of S O L A S , w h i c h  

regu la te s  sa fe ty  m e a s u r e s , i nc luding the ir  safe packag ing and  s t o w a g e , appl i ca­

ble to the  ca rr iage of dan ge ro us  goods  by  sea. T h i s  cha p te r  is s u p p le m e n te d  by 

several  I M O  c o d e s , na m ely  : t h e  In te r na t ion a l  Code for  the  Co ns t ru c t io n  and  E-  

q u ip m e n t  of Ships  Car ry ing  D an ge ro u s  Chemica ls  in Bu lk  ( IB C C o d e ) ,  t h e  I n ­

t e rna t iona l  Code for  th e  C on s t ruc t io n  and E q u i p m e n t  of Ships  Car ry in g  L iqui ­

fied Gases  in Bulk  ( IG C  Code)  ( r e g u l a t io n  YŒ/13) , the  In te r na t ion a l  M a r i t im e  

D an ge ro u s  Goods  Code  ( I M D G  Code)  , a n d  th e  Code for  th e  Safe Car r i age  of I r ­

r ad ia t ed  N uc l ea r  F u e l , P l u t o n i u m  and H ig h -L ev e l  Rad ioact ive  W a s t e s  in F las ks  

on Board  Ships  ( I N F  Code) .

C. Anti -Foul ing Convention

Anti - foul ing  paint s  are used to coat  th e  b o t t o m s  of ships  to p r even t  sea life 

such as algae and  mo l luscs  a t t ac h in g  th e m se lv es  to th e  hu l l - th e re b y  s lowing 

do w n th e  ship and  inc reas ing fuel  cons ump t io n .  In th e  ea r ly days  of sai l ing 

s h i p s , l i m e  and l a t er  ar senic  w er e  used to coat  s h i p s ’ hu l l s ,  unt i l  t h e  m od e rn  

chemical s  in du s t ry  deve loped effect ive an t i - fou l ing pain t s  using me tal l ic  c o m ­

pounds.  T h e s e  co m p o u n d s  s lowly  “ l e ac h ” into th e  s e a w a t e r , ki l l ing barnacles  

and  o th e r  m a r i ne  life t h a t  have a t t ac hed  to th e  ship.  But  s tud ies  have  sh o w n  

th a t  th es e  c o m p o u n d s  pe rs i s t  in th e  w a t e r , ki l l ing sea l ife,  ha r m i n g  th e  en v i ron ­

m e n t  and poss ibly en t e r ing  th e  food chain.  O ne  of th e  m o s t  effect ive ant i- foul-  

ing p a i n t s , deve loped in th e  1 9 6 0 s , conta ins  the  o rg ano t i n  t r ibu ty l in  ( T B T ) ,  

wh i ch  has  been p roven  to cause  de fo rm at ion s  in o ys t e r s  and sex  changes  in
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whelks .

T h e  ha r m f u l  e nv i r on m en ta l  effects  of o r gano t in  c o m p o u n d s  w er e  r ecog­

nized by  th e  I M O  in 1989. In 1990 I M O ’s M ar i n e  E n v i r o n m e n t  P ro tec t ion  

C o m m i t t e e  ( M E P C )  ado p ted  a r e so lut ion  whic h  r e c o m m e n d e d  t h a t  G o v e r n ­

m e n t s  adop t  m e a s u r e s  to e l imina te the  use  of ant i - fou l ing pain t  conta in ing  T B T  

on non -a lu m in iu m  hu lled vessels  of less tha n  25 m e t r e s  in l e ng th  and e l imina te  

the  use of ant i - foul ing  pain t s  w i th  a leaching ra te  of m o r e  tha n  four  

m i c r o g r a m ’s of T B T  per  day. In N o v e m b e r  1 9 9 9 , th e  I M O  adop t ed  an A s s e m ­

bly r e so lut ion  t h a t  called on the  M E P C  to develop an i n s t r u m e n t , legal ly b ind­

ing t h r o u g h o u t  the  w o r l d ,  to add ress  th e  h a r m fu l  effects  of ant i - foul ing  sys ­

t e m s  used on ships .  T h e  re so lut ion  called for  a global  p roh ibi t ion  on th e  app l i ­

cat ion of o r gano t in  co m p o u n d s  which  act  as biocides in ant i - foul ing  s y s t e m s  on 

sh ips  by 1 J a n u a r y  2 0 0 3 , and a com ple te  p roh ibi t ion  by 1 J a n u a r y  2008.

T h e  ne w  Conven t ion  ado p ted  on 5 O c t o b e r  2001 ( e n t r y  into force 17 Sept  

2008)  def ines  “ ant i - foul ing  s y s t e m s ” as “ a c o a t i n g , p a i n t , su r face t r e a t m e n t ,  

sur face or  device t h a t  is used on a ship to con t ro l  or  p rev en t  a t t a c h m e n t  of u n ­

w a n te d  o r g a n i s m s . ” U n d e r  th e  t e r m s  of th e  new  C o n v e n t i o n , Pa r t i e s  to the  

Conven t ion  are r equi red  to p r oh ib i t  a n d / o r  r es t r i c t  t h e  use  of ha r m f u l  ant i- foul-  

ing s y s t e m s  on sh ips  f lying the ir  f l ag ,  as wel l  as ships  not  en t i t led  to fly the ir  

f lag b u t  whic h  opera te  un d er  the ir  au t h o r i ty  and  all ships  th a t  en te r  a po r t ,  

sh ipy ard  or  o f f shore  t e rm in a l  of a Pa r t y .  Ships  of above  400 g r oss  to nn a g e  and 

above engaged  in in t e rna t iona l  voyages  ( ex c lud ing  f ixed or  f loat ing p la t f o rm s ,  

F S U s  and F P S O s )  are r equi red  to underg o  an init ial  su rv ey  before th e  ship is 

p u t  into service or  before th e  I n te rn a t ion a l  Ant i - fou l ing  S y s t em  Cert if icate  is 

i ssued for  the  f i rs t  t i m e ;  and  a su rv ey  w h e n  th e  an t i - fou l ing s y s t e m s  are 

changed  or  replaced.  Ships  of 24 m e t r e s  or  m o r e  in l e ng th  b u t  less th a n  400 

g r os s  to nn a ge  engaged  in in t e rna t iona l  voyages  ( ex c lu d in g  f ixed or  f loat ing 

p l a t f o r m s , f loat ing s to rag e  uni t s  ( F S U s )  and  F l oa t in g  Pro du c t io n  S to rage  and 

O f f t ak e  un i t s  ( F P S O s )  have to ca r ry  a Declara t ion  on Ant i - fou l ing  Sy s t em s  

s igned by th e  o w n er  or  au thor i zed  agent .  T h e  Dec la ra t ion  wil l  have to be ac­

compan ied  by ap p ro pr ia t e  d o cu m en ta t io n  such as a pain t  r eceipt  or  con t rac to r  

Invoice.

Ant i - foul ing  s y s t e m s  to be p roh ib i t ed  or  cont rol l ed  will  be l i s ted in an a n ­

nex  ( A n n e x  I)  to th e  C o n v e n t i o n , wh ich  will  be up da t ed  as and  w h e n  necessa ­

ry. A n n e x  I a t t ac hed  to the  Conven t ion  s t a t e s  t h a t  by an effect ive date  of 1 

J a n u a r y  2 0 0 3 , all ships  shal l  not  apply  or  r e -apply  o rg ano t i n  co m p o u n d s  which  

act  as biocides in ant i - fou l ing sys t ems .  By 1 J a n u a r y  2008 (e f fec t ive  d a t e ) ,
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sh ips  e i the r ;  ( a )  shal l  not  bea r  such c o m p o u n d s  on the ir  hul ls  or  ex te r na l  pa r t s  

or  s u r f a c e s ; o r  (b.) shal l  bea r  a coa ting t h a t  fo rm s  a bar r i e r  to such c o m p ou n d s  

leaching f ro m  the  un der ly i ng  non-co mpl ian t  ant i - fou l ing sys t em s .  T h i s  appl ies 

to all s h i p s , i nc luding f ixed and f loat ing p l a t f o r m s , F S U s , and F P S O s .  T h e  

Conve n t ion  includes  a clause in Ar t ic l e  13 s t a t ing  th a t  a ship shal l  be en t i t led  to 

co m pen sa t io n  if it is un du ly  detained or  delayed whi le  undergo ing  inspect ion for  

poss ible viola t ions  of the  Conven t ion .  T h e  Conven t ion  p rovides  for  the  e s t a b ­

l i s hm en t  of a “ technical  g r o u p ” of ex p e r t s  to r ev iew proposa l s  for  o t h e r  s u b ­

s tances  used in ant i - foul ing  s y s t e m s  to be p roh ib i t ed  or  r es t r ic ted .  Ar t ic l e  6 on 

the  P rocess  of P ro p os in g  A m e n d m e n t s  to con t ro l s  of Ant i - fou l ing  s y s t e m s  sets  

ou t  the  eva lua t ion  m e th o d  of an an t i - fou l ing sys tem.

D. B W M  Convention

One  of the  ear l ies t  r eferences  to m ar i ne  al ien species in an in te rna t iona l  in­

s t r u m e n t  can be fo und  in Ar t ic l e  1 96 ( 1 )  of the  LOSC .  ® It prov ides  th a t  S ta t e s  

shal l  t ake all m e as u r es  necessa ry  to p r e v e n t , r educe and con t ro l  pol lu t ion  of the  

m ar ine  e n v i ro nm en t  r esu l t ing  f ro m  the  use of t echno log ies  un d er  the i r  jur i sd ic ­

t ion and  c o n t r o l , o r  f ro m  intent iona l  o r  accidental  in t roduc t ion  of sp e c ie s , al ien 

or  n e w , t o  a pa r t i cu la r  par t  of the  ma r ine  e n v i r o n m e n t , wh ich  m a y  cause signifi ­

cant  and  ha r m f u l  changes  the re to .

H o w e v e r , since 1982 the  evo lu t ion  of global  com pr e he n s i o n  of the  r e l a t ion­

ship be tw ee n  h u m a n  act ivi t ies and  e n v i r o n m e n t , and the  concep t of sus ta inab le  

dev e l o pm en t  has  t a ke n  the  nex t  s tep  to an even m or e  hol is t ic or  in t egral  ap ­

p roach  based on an ecosys temic  view. -’ T h e  1992 Conven t ion  on Biological  Di­

ve r s i ty  (CBD )  w as  ado p ted  and  widely  accepted by  States .  Accord ing to the  

Ar t ic l e  8 ( h ) , e a c h  Con t rac t i ng  P a r t y  sha l l ,  as far  as possible  and  as ap p r o p r i ­

a t e ,  p r even t  the  in t roduc t ion  o f , con t ro l  or  eradica te  those  al ien species which  

th r ea te n  e c o s y s t e m s , hab i t a t s  or  species.

© Karen Scott,D efending the World below the Brine, Managing Invasive Species under the 
2004 Ballast Water Convention — A N ew  Zealand Perspective, Journal o f  In ternational 
M a ritim e  L a w  , vol. 14 ,2008 , p. 309.

© Moira L. M cConnell, Ballast and Biosecurity : The L egal, Economic and Safety Implica­
tions of the Developing International Regime to Prevent the Spread of Harmful Aquatic 
Organism s and Pathogens in Ships’ Ballast W ater, Ocean Yearbook ,vol. 17 ,2 0 0 3 , p. 238.

© Until now , there are 193 parties of the CBD, See h t tp : //w w w . cbd. int/convention /par- 
t i e s / l i s t / , 20 May 2011.
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T h e  I M O  f irs t  adop t ed  the  1973 I n te rn a t ion a l  Conven t ion  for  the  P r e v e n ­

t ion of Po l lu t io n  f ro m  Ships.  I t  w as  am en d e d  by the  1978 Pro toco l  

( M A R P O L )  in o r de r  to achieve the  comple te  e l imina t ion  of in t ent iona l  po l lu ­

t ion of the  m ar i ne  e nv i ro nm en t  by  oil and o th e r  ha r m f u l  su bs ta nce s  and  the  

min imiza t ion  of accidenta l  d ischarge of such subs tances .  ® T h r e e  a spec t s  of 

M A R P O L  are of pa r t i cu la r  r elevance to the  B W M  Conven t ion  t h r o u g h  the  e s ­

t a b l i sh m e n t  of special  con t ro l  in ce r tain a r e a s , cer t i f icat ion and  inspect ion re ­

g i m e s ,  and  the  p rovi sion  of r ecept ion facilities.  ® T h e n ,  the  I M O  pub l i shed  the  

non-b ind ing  Guide l ines  for  P re v en t i n g  the  I n t r odu c t ion  of U n w a n t e d  O r g a n ­

i sm s  and P a th o g e n s  f ro m  S h ip s ’ Bal last  W a t e r  and  Sed im en t  D i s c h a r g e s , R e s o ­

lut ion  A.  774 (18 ) as in t e r im so lu t ion  in 1993;  it was  as revised by  Re so lu t ion  

A. 868 ( 2 0 )  in 1997. T h e  guide l ines w er e  an im p o r ta n t  d ev e l opm en t  because 

the y  set  fo r th  in t e rna t iona l ly  ag reed m a n a g e m e n t  prac t ices and called for  un i­

fo rm  act ion by s ta te s.  H o w e v e r ,  t h e y  rely heavi ly  on the  mid-ocean exchange  

of w a te r s  t a k en  up f ro m  coasta l  w a te r s  in the  vicini ty of the  por t  of or igin for  

oceanic w a t e r s ; a n d  provide l i t t le incent ive for  t r e a t m e n t  innovat ion.  F inal ly ,  

the  B W M  Conven t ion  was  ado p ted  in 2 0 0 4 , which  specif ically focuses on inva­

sive species f ro m  bal las t  water .

T h e  B W M  Conven t ion  wil l  en te r  into force 12 m o n t h s  a f te r  the  rat i f icat ion 

of 30 s t a t e s  r ep res en t in g  at  least  35 per  cent  of g r os s  to nna ge  of the  w o r l d ’s 

m e r c h a n t  sh ip p i n g .®  U n t i l  31 A u g u s t  2 0 1 1 , 2 8  coun t r i e s  a l ready  rat i f ied the  

c o n v e n t i o n , including som e  E U  M e m b e r  S ta te s  ( S w e d e n , N e t h e r l a n d s , F rance  

and  Spain ) ,  sh ipp ing  p ow ers  ( N o r w a y  and S ou th  K o r e a ) ,  sma l l  i s l ands  coun ­

tr ies  ( M a l d i v e s , Cook  I s l a n d s , M a rs h a l l  I s l ands  and  T u v a l u  ) ,  develop ing coun ­

tr ies  ( M e x ic o ,  Brazi l ,  E g y p t ,  K e n y a ,  S ou th  Afr ica and  e t c ) , a n d  Canada.  E leven  

coun t r i e s  rat i f ied the  B W M  Conven t ion  du r ing  the  per iod  Sep t  2009 — Sept  

2 0 1 0 , which  sh o w s  an em er g i n g  acceptance of the  B W M  Conven t ion  wi th in  in­

t e rna t iona l  c o m m un i t y .  T h e  B W M  Conve n t ion  es t ab l i shed  a two- t i e r  process  

for  bal l as t  w a te r  m a n a g e m e n t , including s t a nd ar d s  se t  by  the  Conven t ion  and 

mo re  s t r in ge n t  rules  f ro m  coas ta l  Stat es .  T h e  B W M  C o n v e n t i o n , t o g e th e r  wi th

Û) P a ra .  5 . P r e a m b l e . M A R P O L 7 3 / 7 8 .

ár M a r ia  H e le n a  F o n sec a  De Souza  R o l i m .T / r c  In te r n a t io n a l  Laxa on B a l la s t  W a t e r . P r e ­

v e n t in g  B io p o l lu t io n  . Leiden  : M a r t in u s  N ijhoff  P u b l i s h e r s , 2008 , p. 54.

(.3 ) J e r e m y  F i re s to n e  and J a m e s  J. C o r b e t t , C oas ta l  and P o r t  E n v i r o n m e n t s  :  I n te rn a t io n a l  L e ­

gal and Po l icy  R e s p o n s e s  to R e duce  Ba llas t  W a te r  In t ro d u c t io n s  of  P o te n t ia l ly  Invasive  
S p e c i e s -Ocean D e v e lo p m e n t  a n d  In te r n a t io n a l  L a zv  -vol.  36 .2005  , p. 294.  

ui A r t ic le  18710 , B W M  C o nven tion .



International Legal F ram ew ork  on the Prevention

of Vessel-Sourced Pollution 259

its A n n e x  and  s u p p l e m e n t a r y  gu id e l i n e s , ident i f ies four  discre te  e l em e n t s  in te ­

g ral  to bal las t  w a te r  m a n a g e m e n t  : p l ann ing  and record  keeping  ; m a n a g e m e n t  of 

sed im en t  up ta ke  and d ischarge ; m a n a g e m e n t  of bal las t  w a te r  up ta ke  and dis­

charge ; and  special  area r equ i r em ent s .  I t  also se ts  fo r th  addi t iona l  obl iga t ions  

r el a t ed  to not i f icat ion and  the  p rovis ion of in f o rmat ion  , r e sea rch and  deve lop­

m e n t  • cooperat ion  , en fo rce me nt  and  compl iance.  ® F u r t h e r m o r e  , as r e c o m m e n ­

ded by the  W o r l d  H e a l t h  Organ iza t ion  ( W H O ) - t h e  B W M  Conve n t ion  cross-  

r eferences  w i th  Guide to Ship San i t a t ion and I n te rn a t ion a l  H e a l t h  Re gu la t io n s ,  

s ince the re  is a po tent ia l  publ ic hea l th  r isk a s sociat ed  w i th  the  presence of 

p a th og en s  in bal las t  wa te r .

"VI. Challenges for International Legal Regime

T h e r e  is no do ub t  t h a t  a com pre hen s i ve  in te rnat iona l  legal  r eg ime has  been 

es t ab l i shed  for  the  p r eve n t ion  of vessel - source  pol lu t ion  dur ing the  pas t  dec­

ades.  H o w e v e r , g r ea t  chal lenges  sti l l  exist .

T h e  need to enhance  effective im p l em e nt a t io n  and  en fo rce me n t  of in t e r n a ­

t ional  legal  r egime  con t inues  to be a cha llenge for  the  in te rna t iona l  c o m m u n i ­

ty. A l t h o u g h  lack of capaci ty  and t echnical  k now led ge  con t r ib u tes  to th is  is­

sue - insu f f i c i en t  poli t ical  wil l  and lack of lo ng - te rm  in t eg ra ted  p lann ing  also 

plays  a role. T h e  I M O  is s o m e t i m e s  called “ to o t h l es s  t i g e r , ” since it has  very 

l imi ted  p o w er s  to d i r ec t ly  enforce in te rna t iona l  m e a s u r e s  ado p ted  un de r  its ae ­

ci See  R e so lu t io n  A. 9 8 2 ) 2 4 )  r evokes  a n n e x  2 of re so lu t io n  A. 9 2 7 ) 2 2 ) .  I M O  A s s e m b l y .

R e so lu t io n  A. 9 8 2 ) 2 4 )  a d o p te d  on 1 D e c e m b e r  2005. Rev ised  gu ide l ines  for  th e  iden t i f ica ­

t ion  and d es ig n a t io n  of p a r t ic u la r ly  sensi t ive  sea  areas .  A  2 4 / R e s .  9 8 2 . 6  F e b r u a ry  2 0 0 6 .  
312.

ár F o r  d e t a i l s . see M o i ra  L. M c C o n n e l l . Ba llas t  and B io s e c u r i ty : T h e  L e g a l . E co n o m ic  and

S afe ty  Im p lica t io n s  of  th e  D eve lop ing  In te rn a t io n a l  R e g im e  to P re v e n t  th e  S p re ad  of 

H a r m fu l  A q u a t ic  O r g a n i s m s  and P a th o g e n s  in S h i p s ’ Ba llas t  W a t e r .O cean  Yearbook  .vo l .  
1 7 . 2 0 0 3 . pp. 48-51.

O  LTnedited re p o r t in g  m a te r ia l  on th e  topic  of focus a t  th e  tw e l f th  m e e t in g  of th e  LTnited N a ­

t ions  O p e n -e n d e d  In fo rm a l  C o n s u l ta t iv e  P ro c e s s  on O c e a n s  and  th e  L a w  of th e  S e a .  e n t i ­

tled : “ C o n t r ib u t in g  to  th e  a s s e s s m e n t , in th e  c o n te x t  of  th e  LInited N a t io n s  C o n fe ren ce  on 

S u s ta in a b le  D e v e l o p m e n t . of p ro g re s s  to  da te  and th e  r e m a in in g  g a p s  in th e  i m p l e m e n t a ­
tion  of th e  o u t c o m e s  of th e  m a jo r  s u m m i t s  on su s ta in a b le  d e v e lo p m e n t  and  a d d re ss in g  
new  and e m e rg in g  chal lenges .  ” A / 6 6 / 7 0 / A d d .  1.
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gis.  ® It  is up to the  dome s t i c  legal  s y s t em  to decide the  pos i t ion and the  effect  

of an in te rna t iona l  n o r m  wi th in  its t e rr i to ry .  N e v e r t h e l e s s , two  ma jo r  p r o b ­

l ems  are add ressed  in r ela t ion to the  ef fec t iveness  of in t e rna t iona l  law. F i r s t ,  

t he  s t a t e s  are expected  to im p le m e n t  and co m ply  wi th  the  s t ipu la t ions  of in t e r ­

nat iona l  conven t ions  w i th  l i t t le cons ide ra t ion  for  the ir  capaci ty  to do so. Sec­

o n d ,  the  cu r r en t  in t e rna t iona l  legal  f r a m e w o r k  is s t a t e -c e n t r i c , t h a t  is focusing 

on the  ef for t s  of s t a t e s  to con t ro l  in t e rna t iona l  oil pol lut ion.  P ro g r e s s  has  so 

far  been s low and ex i s t ing  p rocedure  sti l l  appe a r  to be inadequa te to b r ing a- 

bou t  full  c o m p l i a n c e , wh ic h  u l t i ma t e ly  depends  on the  S ta te  par t i es .  ®

T h e  abs o lu te  p r im acy  of f r eedo m of navigat ion is unde r  chal lenge.  U n ­

d o u b t e d l y , f r eedo m of navigat ion  is ens hr i ne d  in the  LOSC .  As  me n t io ne d  a- 

b o v e , t h e  L O S C  intends  to e s tab l i sh  a del icate balance be tw ee n  the  f r e edo m of 

navigat ion and  coas ta l  s t a te  ju r isd ic t ion .  N e v e r t h e l e s s , it is bel ieved th a t  the  

concept  of f lag s t a t e  ju r i sd ic t ion  canno t  adequa te ly  add ress  c o n t e m p o r a r y  m a r i ­

t ime c o n c e r n s , inc luding those  r e l a ted to ma r ine  e nv i r on m en ta l  p rotec t ion .  ® As 

poin ted  out  by Alan  T a n , t h e  fu n d a m e n ta l  w e a k n e s s  of f lag s t a te  jur i sd ic t ion  is 

the  fact  th a t  m o s t  f lag s t a t e s - w h o se  vessel s  r are ly  v en tu re  into the i r  ow n  wa-  

t e r s -have  never  had the  incent ive to r egu la te  the  act ivi t ies of the se  vessels  

whi ch  cause h a r m  to or  affect  the  in te res t s  of o t h e r  s ta te s .  ® It  is bel ieved th a t  

the  cu r r en t  r egime  we igh s  too heavi ly in f avor  of the  f r eedo m of navigat ion.  

Coasta l  s t a t e s  lack the  abi l i ty to impose  or  en fo rce  effect ive an t ipo l lu t ion  me as -

(.1'!' E . g. In order  to improve implementation and enforcement by flag S ta te s . th e  IM O  approved the 

V olun tary  IM O  M em ber  S tates  A udit  Scheme to  provide a comprehensive and objective assess­
m ent  of how  effectively flag S ta tes  administer  and im plem ent  the  m andatory  IM O  instrum en ts  
covered by the Audit  Scheme. In 2 0 0 9 . the  IM O  Assem bly  endorsed the decision of the IM O  

Council and agreed to make the A udit  Scheme an institutionalized. m andatory  schem e,  which 

will only be phased in th rough  the introduction of am endm en ts  to IM O  ins trum en ts  in 2013 .  for 

entry  into force in Jan 2015. See. A / 6 5 / 6 9 / A d d .  2 , Paras.  73-74.

© A r m in  von  B o g d a n d y . P l u r a l i s m . D irec t  E f f e c t . a n d  th e  U l t im a te  S a y : o n  th e  R e la t io n sh ip ,  

b e tw een  In te rn a t io n a l  and D o m e s t ic  C o n s t i tu t io n a l  L a w . i n t e r n a t io n a l  J o u r n a l  o j  C o n s t i ­

tu t io n a l  L a z v .  vol. 6 . 2 0 0 8 . p. 397.

© E m e k a  D u r u i g b o . R e fo rm in g  th e  In te rn a t io n a l  L a w  and  Po l icy  on M a r in e  Oil P o l lu t io n .  

J o u r n a l  o j  M a r i t i  m e  L a zv  a n d  C o m m e r c e  .vo l .  3 1 . 2 0 0 0 . pp.  81-85.
© V é ro n iq u e  F r a n k ,  T h e  E u r o p e a n  C o m m u n i t y  a n d  M a r in e  E n v i r o n m e n t a l  P ro tec t ion  in 

the In te r n a t io n a l  L a zv  o f  the Sea  . I m p l e m e n t i n g  Global O b l ig a t io n s  a t  the R e g io n a l  L e v ­

el  . Leiden  : M a r t i n u s  Nijhoff  P u b l i s h e r s . 2007 . p. 40.

© See  A lan  T a n . Vesse l-Source  M a r in e  P o l lu t io n  : T h e  L a zv  a n d  P o l i t i c s  o f  I n te r n a t io n a l  

R e g u l a t i o n  . C a m b r id g e  : C a m b r id g e  U n iv e r s i ty  P r e s s . 2006 . p. 18.
© See  A lan  T a n . Vesse l-Source  M a r in e  P o l lu t io n  •. T h e  L a zv  a n d  P o l i t i c s  o f  I n te r n a t io n a l  

R e g u l a t i o n  . C a m b r id g e  : C a m b r id g e  U n iv e r s i ty  P r e s s . 2006 . p. 18.
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ures  before ca tas t roph ic  acciden ts  o c c u r , e v e n  in E E Z  a reas  w i th  special  ecologi­

cal s ign if icance .® Acc om pan ie d  w i th  m or e  concerns  of ma r ine  e n v i r o n m e n t ,  

n ow ada ys  a creep ing ju r isdic t ion  of cos tal  s t a t e s  can be not iced in practice.  

T h i s  so m e t i m e s  r e su l t s  in t ens ion  b e t we en  reg io na l /n a t io n a l  l aw and  in te r n a ­

t ional  law.  A typical  case is the  “ I n te r t a n k o  case (C as e  C 3 0 8 / 0 6 ) ” wi th in  the  

E u ro p e a n  Cou r t  of Jus t ice  in 2008.  T h e  sh ipp ing  in d us t r y  cha l lenged the  legal i­

ty  of E u ro p e a n  Un io n  Direct ive 2 0 0 5 / 3 5 / E C  on sh ip- source  pol lu t ion  and on 

the  in t roduc t ion  of p e n a l t i e s , pa r t i cu la r ly  cr iminal  p e n a l t i e s , for  inf r ingements .  

It is bel ieved by the  shipp ing  i n du s t ry  th a t  the  Direct ive 2 0 0 5 / 3 5 / E C  is in vio­

la t ion of the  L O S C  and the  M A R P O L  and  m a y  cause heavier  b u r d en  for  sh ip ­

ping in du s t ry  in E u ro p e a n  wate r s .

P re ven t i on  of vessel - source  po l lu t ion  in areas  beyond  na t iona l  jur isd ic t ion  

is an o t h e r  issue which  needs  to be addressed .  U n d e r  the  cu r r en t  in t e rna t iona l  

legal  r e g im e ,  it is bas ical ly flag S t a t e ’s r e sponsib i l i ty  to p r even t  vessel -source  

po l lu t ion  in the  high sea. Coasta l  S ta t e  p lays  a ve ry  l imited role to p rotec t  m a ­

rine e nv i ro nm en t  in sea areas  beyond  the ir  jur i sdic t ion.  T h e r e f o r e , the  mar ine  

en v i ro nm en t  in the  high sea is beco ming  a “ c o m m o n  t r agedy .  ” H o w  to effec­

t ively deal  w i th  vessel - source  pol lu t ion  in high sea? T h i s  is a ques t ion  wai t ing  

for  in t e rna t iona l  and regional  r esponse .

F i n a l l y , g reen  house  gas  emiss ion f ro m  sh ipping is also a type of vessel-  

source  p o l l u t i o n , wh ich  g r ea t ly  con t r i bu tes  to global  w a r m i n g / c l i m a t e  change.  

T h e  Second I M O  G re en h o us e  Gas  ( G H G )  S tu d y  2009 es t im a te s  th a t  1 , 0 4 6  

mil l ion to ns  of C 0 2  wer e  e m i t t e d  f ro m  sh ipp ing in 2007.  T h i s  co r res po nds  to 

3. 3 pe rcent  of the  globa l  emiss ions  th a t  year.  In te rn a t ion a l  sh ipping is e s t i ­

m a te d  to have e m i t t e d  870 mil l ion to n s ,  o r  abou t  2. 7 pe rcent  of the  global  e- 

miss ions  of C 0 2  in 2007.  In the  absence of m e a s u r e s  to con t ro l  emiss ions  f rom 

sh ips  emiss ions  m a y  g r o w  f ro m  150 percen t  to 250 percen t  of 2007 emiss ions  

by 2050 as a r e su l t  of the  g r o w t h  in shipping.  ® Desp i te  g r ea t  ef for t s  mad e  by 

the  I M O  in r ecent  y e a r s , t h e r e  is sti l l  no b inding  in te rna t iona l  legal  i n s t r u m e n t  

deal ing w i th  r educ t ion  of G H G  emiss ion  f ro m  shipping.  T h e  ma in  ques t ion  is

© C h e lsea  P u r v i s . C oas ta l  S ta te  Ju r isd ic t io n  u n d e r  U N C L O S ; th e  Shen  N e n g  1 G ro u n d in g  on 

th e  G r e a t  B arr ie r  R e e f .Y a /e  J o u r n a l  o f  I n te r n a t io n a l  L a z v  • vol.  3 6 , 2 0 1 1 . p. 208.
© Case  C 3 0 8 / 0 6 . a t  h t t p ; / / e u r — lex. eu ropa .  e u / L e x U r i S e r v / L e x U r i S e r v .  do?  uri  =  C E L -  

E X :  6 2006J0308  ; E N ; H T M L , 29 M a y  2011.

© G a r r e t  H a r d i n . T h e  T r a g e d y  of  th e  C o m m o n s . S c ie n c e . vol. 1 6 2 . 1 9 6 8 . pp. 1243-1248 .
© Second I M O  G H G  S tu d y  2009 .L Tpdate  of  th e  2000 I M O  G H G  S tu d y .E x e c u t i v e  S u m m a ­

r y , M E P C  5 9 / 4 / 7 , 9  A pr i l  2009.
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h ow  to apply  the  pr inciple of “ co m m o n  but  d i f fe ren t i a t ed  r e sponsib i l i ty  ( C B ­

D R ) ” to the  sh ipp ing  indus t ry .  ® A p roposa l  to include sh ipping em iss ions  in 

the  Co pe nh ag en  c l ima te  a g r e em e n t  was  b locked by C h i n a , I n d i a , Saudi  Ara b ia  

and  B ah am as  dur in g  the  Cop en h ag en  Cl ima te  Change  Conference in 2009. 

C h i n a ’s posi t ion is th a t  the  I M O  shou ld  only cons ider  technical  i ssues ,  and 

leave poli t ical  • legal  • and economic m a t t e r s  to be decided by the  Conference of 

Pa r t i e s  of the  U ni t e d  N a t io ns  F r a m e w o r k  Conven t ion  on Cl ima te  Change  ( U N -  

F C C C ) .  M or eo v e r  • China insi sts  th a t  the  CBDR pr inciple shou ld  be the  key  

pr inciple  in the  nego t ia t ion  p rocess  w i th in  the  IM O .  ®

lí.  Conclusions

D u r i n g  th e  pa s t  decades? t h e  in te rna t iona l  c o m m u n i t y  has  been m a k i ng  

g r ea t  ef fo r t  to  e s t ab l i sh  a com pr e he n s i ve  in te rna t iona l  legal  r eg im e  for  th e  p r e ­

ven t ion  of  vesse l - source  po l lut ion.  T h e  L O S C  is an “ u m br e l l a  co n v e n t i o n ?” 

w h ich  del ica te ly  divides ju r isdic t ion  b e t w e en  f l ag?coas ta l  and  p o r t  Sta t e s .  T h e  

I M O  Conv en t io ns  ( M A R P O L  ? S O L A S ?  B W M  Conve n t ion  ? A n t i - Fo u l in g  C on ­

ven t ion  and  e tc)  a re  m o r e  technical .  T h e  L O S C  and  I M O  conven t ions  inte rface  

w i t h  each o th e r  and  have ex tens ive ly  addr es sed  t h e  issue of vesse l - source  pol lu ­

t ion.  H ow ev er ?  t h e  m a in  p r o b le m  of in t e rna t iona l  l aw is th e  im p l em e n ta t io n  

and  en f o r ce m en t  of in t e rna t iona l  l aw by  sovere ign S ta te s / r e g i o n a l  power .  M o ­

reover? a r e th in k i n g  of th e  r el a t ion  be tw e en  f ree do m of nav iga t ion and  coasta l

® Principle 7 of the Rio Declaration provides the first formulation of the CBDR? and it
states: “ In view  of the different contributions to global environmental degradation ? States 
have common but differentiated responsibilities. The developed countries acknowledge the 
responsibility that they bear in the international pursuit of sustainable developm ent in 
view  of the pressures their societies place on the global environment and of the technolo­
gies and financial resources they command. ” For the application of CBDR in shipping in­
dustry? one of the major problems is that a huge number of ships operate under flags of 
convenience. In that case? ship, owners from developed countries can easily disguise their 
identity. See Saiful Karim and Shawkat Alam? Climate Change and Reduction of Em is­
sions of Greenhouse Gases from Ships: An Appraisal ? A sian Journal o f  In ternational 
L a w  ?vol. 1 ?2011 ,pp. 131-148.

© See http : / / ww w. seas- a t— risk. org/new s_n2. php? p age= 2 7 3 ? 2 9  May 2011.
© Para. 5 ? Report of the Marine Environment Protection Com m ittee on its 59th Session?

statem ent by the Delegation of China on G HG  Issues?M EPC 59/24A dd . I (2 0 0 9 ) ? Annex 
13.

© Report of the Marine Environment Protection Com m ittee on its 60th Session? MEPC 6 0 /
22 (2010) , Annex 4.
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Sta te  jur i sdic t ion is gaining m u c h  m o r e  supp or t .  F i n a l l y , s er ious issues  such as 

p rev en t ion  of vessel - source  po l lut ion  in the  high seas and reduc t ion  of GF1G e- 

miss ion  f ro m  sh ipping are not  ful ly  add ressed  by the  in te rnat iona l  law.

( E d i t o r :  H U A N G  Haiq i ;  

En g l i sh  E d i to r ;  A v r a m  Ago v)


